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1.  STANDARD  PLAYER  CONTRACT  AND  COLLECTIVE  AGREEMENTS 

A.  Introductory  Notes 
Introduction 

The  employer-employee  relationship  in  professional  sports  is  highly  regulated  and  relatively  few 
aspects  of  the  relationship  are  subject  to  individual  amendment  or  negotiation.  There  are  three  significant 
documents  which  typically  regulate  professional  sport  employment  relationships.  Player  Contracts  are 
standard  forms  which  regulate  most  of  the  basic  terms  of  the  player’s  employment.  The  League  By-Laws 
regulate,  amongst  other  things,  the  allocation,  registration,  and  movement  of  players.  Finally,  the  Collective 
Agreements  lay  down  common  minimum  standards  of  employment,  benefits,  and  grievance  procedures.  The 
only  items  left  open  to  individual  negotiation  are  the  length  of  service  and  the  quantum  and  form  of 
remuneration.  In  situations  where  a  Standard  Player  Contract  is  modified,  the  League’s  Collective 
Agreement  mandates  that  the  changes  can  only  be  to  the  benefit  of  the  player. 

Standard  Player  Contract 

The  contents  of  the  Standard  Player  Contract  were  originally  devised  unilaterally  by  team 
management.  The  contracts  granted  sweeping  powers  to  the  club  and  imposed  detailed  obligations  on  the 
player.  These  contracts  were  offered  to  the  player  on  a  “take-it-or-Ieave-it”  basis.  This  inequality  in 
bargaining  power  has  been  remedied  to  some  extent  with  the  development  of  collective  bargaining  in 
professional  sports.  The  Collective  Agreements  of  the  various  Leagues  protect  players’  interests  by 
prescribing  the  Standard  Player  Contract  and  the  amendments  that  would  be  acceptable.  In  the  event  of 
conflict  between  the  Collective  Agreement  and  any  other  contract  (Standard  Player  Contract  or  League  By- 
Laws),  the  Collective  Agreement  will  govern. 

Presently,  Standard  Player  Contracts  in  professional  sports  impose  three  major  obligations  on  the 
player:  (1)  to  play  for  and  train  with  the  club;  (2)  to  maintain  good  physical  condition;  and  (3)  to  abide  by 
the  rules  of  the  League  and  the  Club.  In  return  the  Club  is  obliged  to  pay  the  player’s  salary.  In  addition, 
Standard  Player  Contracts  will  generally  contain  a  “Unique  Skill  Provision”  in  which  the  player  expressly 
acknowledges  having  a  unique  skill  or  ability,  the  loss  of  which  cannot  be  adequately,  compensated  for  by 
damages.  These  clauses  also  stipulate  that  the  Club  reserves  the  right  to  enjoin  the  player  from  performing 
that  skill  for  any  other  person  or  club  during  the  term  of  the  contract  (C.F.L.-  Section  13;  N.F.L.  -  Section 
3;  Baseball  -  Section  4). 
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These  Standard  Player  Contracts  also  give  the  Club  a  “Power  of  Assignment”  which  allows  the  Club 
to  trade  or  sell  players  by  assigning  their  contracts  to  other  teams  in  return  for  money  or  the  assignment  of 
another  player’s  contract.  Athletes  with  special  bargaining  power  may  be  able  to  amend  this  provision  by 
replaci  ng  it  with  a  “No-Trade”  clause,  which  precludes  the  Club  from  assigning  the  player’s  contract  without 
the  player’s  consent,  or  a  restricted  trade  clause  which  permits  an  assignment  of  the  player’s  contract  only 
in  specified  circumstances,  so  long  as  such  clause  is  in  accordance  with  the  Collective  Bargaining 
Agreement.  Alternatively,  under  a  limited  trade  clause  the  Club  may  only  be  precluded  from  assigning  the 
player’ s  contract  to  specific  teams  with  the  player’s  consent. 

A  number  of  the  Standard  Player  Contracts  also  contain  option  clauses  which  give  the  Club  the  right 
to  extend  the  term  of  service,  usually  with  the  same  obligations  as  in  the  last  year  of  the  original  contract 
(C.F.L.  -  Section  3;  Baseball  -  Section  10).  Finally,  these  contracts  often  contain  clauses  which  hold  the  Club 
liable  for  the  player’s  salary  in  the  event  of  injury  provided  that  the  injury  was  sustained  as  a  result  of  the 
player’ s  service  to  the  Club  and  was  not  a  general  want  of  fitness. 

There  are  some  terms  of  the  Standard  Player  Contracts  that  are  open  to  individual  negotiation.  The 
most  common  areas  of  negotiation  include  the  length  of  the  contract,  the  base  salary  and  form  of  payment, 
performance  incentives  and  bonuses,  payment  of  expense  to  players,  and  whether  the  contract  is  to  be  wholly 
or  partially  “guaranteed”  by  the  Club. 

Collective  Agreements 

Under  collective  bargaining,  the  Players’  Association  bargains  on  behalf  of  all  players  on  all  teams 
throughout  the  League  and  deals  with  representatives  of  all  teams.  Professional  athletes  differ  from  many 
other  unionized  employees  in  that  they  are  a  small,  relatively  elite  group  of  individuals,  ranging  from  fringe 
players  to  superstars,  with  short  careers  and  a  high  turnover  rate.  There  is  no  attempt  made  to  standardize 
or  equalize  pay  as  Collective  Agreements  provide  only  a  minimum  level  of  salaries.  Specific  salary 
negotiations,  as  previously  discussed,  are  left  to  individual  negotiation.  The  Collective  Agreements  are 
primarily  concerned  with  the  general  working  conditions,  grievance  arbitration,  and  disciplinary  action. 
Dispute  resolution  and  arbitration  procedures  are  designed  to  provide  fair,  expedient,  and  orderly  procedures 
to  resol  ve  player-club  conflicts.  Discipline  clauses  set  out  a  general  principal  that  the  player  must  obey  the 
reasonable  rules  of  the  Club,  and  further  state  that  the  Club  cannot  discipline  a  player  without  just  cause. 
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NOTES 


►  During  the  World  Series,  MLB  and  the  MLBPA  announced  that  they  had  reached  a 
new  5-year  collective  bargaining  agreement  that  will  run  through  the  201  1  season. 

The  basic  structure  of  the  new  agreement  is  essentially  the  same  as  in  the  agreement 
that  expired  on  December  31,  2006  -  a  luxury  tax  of  the  same  percentages  on  payrolls 
over  an  increasing  threshold  amount  ($148  million  in  2007,  increasing  to  $178 
million  in  201 1 ),  revenue  sharing,  free  agency  after  six  years  of  service,  salary 
arbitration  after  three  years  of  service,  the  amateur  draft,  amateur  draft  compensation 
for  teams  losing  free  agents  who  were  offered  salary  arbitration,  and  the  drug  policy 
that  was  added  and  then  amended  in  November  2005. 

•  Key  changes  in  the  new  CBA  include: 

*A  reduction  from  48%  to  31%  the  amount  of  locally-generated  revenue  that  each 
team  must  contribute  to  the  central  revenue-sharing  fund. 

*  Increase  in  the  minimum  player  salary'  to  $380,000  in  2007,  up  from  $327,000. 

This  will  increase  each  year  to  $390,000  in  2008,  $$400,000  in  2009,  and 
thereafter  increasing  by  the  cost  of  living. 

*A  shifting  of  the  free-agency  tender  date  to  December  12. 

*The  Dec.  7  deadline  to  offer  salary  arbitration  to  a  team's  own  player  is 
eliminated. 

*  Veteran  players  traded  in  the  middle  of  multi-year  contracts  no  longer  can 

demand  a  trade  after  one  year  with  the  new  team. 

•Part  of  the  overall  settlement  that  produced  the  new  CBA  included  a  payment  of 
approximately  $12  million  to  the  union,  to  be  taken  out  of  the  nearly  $70  million 
in  luxury'  tax  funds  held  in  reserve  (almost  entirely  paid  in  by  the  Yankees),  to 
resolve  a  series  of  50  grievances  filed  by  the  union  on  behalf  of  several  players 
claiming  that  the  owners  had  engaged  in  collusion  during  the  free-agent  signing 
period  in  2002.  (Note:  Had  the  players  been  successful  in  persuading  the 
arbitrator  of  the  merits  of  their  grievances ,  the  expired  CBA  would  have  provided 
for  treble  damages .) 

•  Prior  to  the  new  agreement,  Commissioner  Bud  Selig  had  informed  team  owners  in 

early  June  2006  that  he  was  increasing  the  fine  for  speaking  to  the  union  or  the 
news  media  about  collective  bargaining  negotiations  to  $2  million.  The  fine  in 
place  during  the  2002  negotiations  was  $1  million.  The  commissioner  had  also 
informed  owners  that  they  could  discuss  negotiations  among  themselves,  but  not 
in  group  caucuses. 
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►•The  NFL’s  team  salary  cap  for  the  2006  season  was  $102.5  million,  an  increase  of  $17 
million  or  almost  20%  over  the  2005  cap  of  $85.5  million.  Then  the  NFL  announced 
in  December  2006  that  its  salary  cap  was  set  for  the  2007  season  at  $109  million  and 
for  the  2008  season  at  $1 16  million  per  team.  Including  benefits,  this  will  put 
average  total  player  costs  for  each  team  at  $130  million  in  2007  and  $139  million  in 
2008. 

►  The  NFLPA  announced  on  December  3,  2006  that  it  had  agreed  to  reduce  the  total 

league  salary  cap  by  $800  million  (or  $25  million  per  team)  over  the  first  15  years 
after  the  opening  of  a  new  Giants-Jets  stadium,  which  will  allow  the  league  to  invest 
that  amount  in  the  $1.2  billion  project  and  making  it  much  more  likely  to  reach 
fruition.  The  union  justifies  the  agreement  on  the  ground  that  it  calculates  that  once 
in  operation  the  new  stadium  will  by  itself  generate  enough  to  increase  the  salary  cap 
a  total  of  $960  million  over  the  same  1 5  year  period.  [Note:  This  agreement  is 
somewhat  tricky  since  the  CBA  authorizing  the  salary  cap  is  only  effective  through 
the  201 1  season,  and  the  salary >  cap  only  authorized  through  the  2010  season.  The 
union  's  agreement  to  reduce  the  cap  for  15  years  after  the  new  stadium  opens  will 
have  to  he  factored  into  future  negotiations  and  will  be  meaningful  only  if  the  parties 
actually  agree  to  extensions  of  the  CBA,  including  the  salary  cap,  through  the  15lh 
year  after  the  new  stadium  opens.] 

►  The  NBA  team  salary  cap  for  2004-05  was  $43.87  million  with  a  minimum  payroll  of 

$32.9  million  (75%  of  the  cap),  except  for  the  expansion  Charlotte  Bobcats  who  had 
a  cap  of  $29.25  million  and  a  minimum  payroll  of  $21.94  million.  The  ’04-’05  cap 
was  only  $30,000  higher  than  it  was  in  2003-04. 

►  On  the  eve  of  the  February  1 8,  2007  NBA  All-Star  Game  in  Las  Vegas,  the  NBA 

announced  that  it  had  reached  an  agreement  with  the  NBPA  jointly  to  fund  a  50- 
percent  increase  in  pension  benefits  for  players  who  retired  before  1965,  when  the 
current  more  lucrative  pension  program  became  effective.  Pre-65  players  will  now 
receive  annually  $3,  600  for  each  year  of  NBA  service,  an  increase  from  $2,400. 
Thus,  for  example,  a  player  with  ten  years  of  service  prior  to  1965  would  receive 
$36,000  a  year.  The  league  and  union  also  agreed  to  lower  the  minimum  service 
required  to  receive  any  pre-65  pension  benefits  from  five  to  three  years. 

►  Three  MLB  teams  exceeded  the  2004  threshold  of  $120.5  million  for  triggering  the 

“competitive  balance”  tax  on  excessive  payrolls.  In  2003,  only  the  New  York 
Yankees  exceeded  the  $1 1 7  million  threshold  for  that  year.  For  2004,  the  Yankees, 
taxed  as  a  second-time  offender  at  30%  of  the  excess,  paid  $25,026,352  to  the 
commissioner's  office.  The  World  Series  winning  Boston  Red  Sox,  taxed  at  22.5% 
as  a  first-time  offender,  paid  $3,155,234.  The  Anaheim  Angels,  also  taxed  at  22.5%, 
paid  $927,059.  The  payroll  threshold  for  the  2005  season  is  $128  million. 
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►  According  to  figures  released  by  the  MLBPA  based  on  August  3 1 ,  2004  rosters, 

average  MLB  player  salaries  declined  2.5%  for  the  2004  season  from  $2,372,189  to 
$2,313,535.  This  was  only  the  third  time  since  1967  (when  these  data  were 
collected)  that  average  MLB  player  salaries  declined,  the  other  two  being  a  4%  in 
1995  after  the  7-month  strike  wiped  out  the  end  of  the  1994  season,  and  a  de 
minimis  decline  of  $86  in  1987  during  the  period  of  owner  collusion.  The  New 
York  Yankees  had  the  highest  aveage  salary  at  $6.38  million,  with  the  Boston  Red 
Sox  at  $3.71  million  (or  58%  of  the  Yankees’  average).  The  Pittsburgh  Pirates  had 
the  lowest  average  salary  at  $917,126. 

►  Pursuant  to  the  MLB-MLBPA  collective  bargaining  agreement's  cost  of  living 

escalator  clause,  the  minimum  salary  for  a  player  on  a  MLB  team's  major  league 
roster  in  2005  increased  from  $300,000  in  2004  to  $316,000  in  2005.  The  minimum 
minor  league  salary  for  a  player  on  a  MLB  team’s  40-man  roster  rose  from  $50,00  to 
$52,600.  The  increase  was  based  on  the  increase  in  the  “Consumer  Price  Index- 
Urban  Wage  Earners  and  Clerical  Workers”  from  November  2002  through 
November  2004.  There  will  be  another  adjustment  before  the  2006  season. 

►  On  April  7,  USA  Today  and  the  Associated  Press  separately  announced  the  results  of 

their  respective  2005  MLB  payroll  surveys.  Total  MLB  player  compensation  costs 
are  roughly  $2.2  billion.  The  average  MLB  player  salary  was  $2.64  million  (USA 
Today )  or  $2.63  (AP),  up  from  $2.58  million  in  2004.  The  Yankees  again  have  by 
far  the  highest  payroll  at  $208.3  million  (USA  Today)  or  $205.9  million  (AP)[which 
means  it  will  pay  a  3-time-offender  40%  “competitive  balance”  tax  to  the  league  of 
at  least  $30.6  million),  followed  by  the  Red  Sox  at  $123.5  million  or  $121.3  million. 

The  lowest  payroll  is  the  Tampa  Bay  Devil  Rays  at  $29.6  million  or  $29.9  million. 
Only  the  Yankees  and  maybe  the  Red  Sox  are  projected  to  have  to  pay  a  competitive 
balance  tax  in  2005  because  they  are  the  only  teams  with  total  payrolls  exceeding  or 
likely  to  exceed  the  $128  million  threshold. 

►  The  NHLPA  underwent  a  year  of  turmoil  as  the  fallout  continued  from  the  resignation 

of  former  Executive  Director  Bob  Goodenow  and  the  immediate  appointment  of  Ted 
Saskin  to  replace  him  in  2005  after  the  union  reached  a  new  collective  bargaining 
agreement  that  contained  a  hard  salary  cap  and  other  provisions  Goodenow  said  he 
would  not  accept  -  culminating  in  Saskin  being  fired  on  May  1 1 , 2007. 
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•Three  NHL  players,  the  Red  Wings'  Chris  Chelios,  Oilers'  Dwayne  Roloson,  and 
former  player  Trent  Hiatt,  in  January  2007  lost  a  suit  against  the  NHLPA, 
executive  director  Ted  Saskin,  former  president  Trevor  Linden,  and  other  current 
and  former  employees  and  executive  committee  members  in  the  U.S.  District 
Court  in  Chicago.  The  suit  had  been  filed  on  October  2,  2006,  claiming  that  the 
union  leadership  had  breached  the  contract  with  the  players  and  had  breached 
their  fiduciary  duty  to  the  union.  Specifically,  the  plaintiff  players  claimed  that 
Saskin  was  elected  executive  director  in  2005  through  improper  procedures,  had 
misrepresented  crucial  salary  data  to  the  players  to  make  himself  look  good  and 
procure  a  $2  million  annual  salary,  and  had  illegally  diverted  tens  of  millions  of 
dollars  in  union  funds  for  personal  benefit.  The  complaint  alleged  that  Saskin 
illegally  conspired  with  others  to  have  then  executive  director  Bob  Gooenow  fired 
in  the  summer  of  2005  and  then  had  himself  proclaimed  the  new  executive 
director  w  ithout  a  vote  of  the  executive  board  as  required  by  the  union 
constitution.  The  three  players  sought  both  monetary  damages  and  the  removal  of 
Ted  Saskin  as  executive  director  of  the  union,  as  well  as  the  appointment  of  a 
trustee  until  a  new  executive  board,  executive  committee,  and  executive  director 
can  be  properly  elected  in  conformity  with  the  NHLPA  constitution.  On  January 
22,  2007,  Federal  District  Court  Judge  Suzanne  Conlon  dismissed  the  lawsuit  on 
the  ground  that  since  the  union  is  headquartered,  and  all  of  the  relevant  conduct 
occurred,  in  Ontario,  she  lacked  jurisdiction  and  ruled  that  the  suit  should  have 
been  filed  in  Ontario. 

•  Immediately  after  the  case  was  dismissed,  the  players  who  had  filed  the  suit 

successfully  undertook  to  obtain  a  vote  of  the  union  membership  authorizing  an 
independent  investigation  of  the  events  surrounding  Goodenow's  resignation  and 
Saskin 's  appointment  as  the  new  executive  director  by  the  executive  board,  as 
well  as  of  how  the  political  maneuvering  may  have  affected  the  outcome  of  the 
collective  bargaining  talks  that  led  to  the  new  agreement.  Apparently  after 
viewing  a  video  made  by  the  dissident  player  leaders  outlining  their  claimed 
violations  of  union  rules,  a  substantial  majority  of  players  voted  to  authorize  the 
investigation,  although  no  details  of  the  vote  were  released  because  the  players 
said  this  was  a  purely  internal  union  matter.  Subsequently,  Toronto  litigator 
Sheila  Block  was  retained  by  the  3 — person  board  of  player  representatives  to 
conduct  the  investigation.  The  player  reps  then  rejected  a  request  by  Saskin  to 
hire  another  Toronto  litigator,  Chris  Palaire,  to  represent  the  union  during  the 
inquiry.  Saskin  did  hire  his  own  Toronto  lawyer,  Earl  Cherniak,  to  represent  him 
personally,  and  stated  that  he  would  cooperate  fully  in  Block's  investigation. 
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•The  NHL  and  NHLPA  informed  the  players  on  September  08,  2006,  that  the  league 
would  return  all  of  the  money  that  had  been  escrowed  the  previous  season  from 
their  paychecks,  plus  interest  and  an  additional  3.5%  to  4.5%  “shortfall”  payment 
-  which  was  paid  and  distributed  in  October.  Under  the  2005  collective 
bargaining  agreement,  players  must  pay  into  an  escrow  fund  10  percent  of  their 
gross  pay  as  insurance  in  case  the  total  compensation  during  the  season  exceeds 
54  percent  of  the  league's  total  gross  revenue.  In  2005-06,  not  only  did  the  total 
compensation  not  exceed  the  54%  benchmark,  but  it  fell  short  of  it  enough  to 
require  the  teams  to  kick  in  an  additional  amount  to  cover  the  shortfall  from  this 
guaranteed  minimum  amount.  With  these  distributions,  a  $1  million  salary  player 
received  between  $1 15,700  and  $125,700  and  the  total  compensation  every  player 
ultimately  received  was  between  103.5%  and  104.5%  of  his  negotiated  salary. 

•  Under  the  threat  of  legal  action  by  some  player  agents,  the  NHLPA  announced  on 
October  1 5,  2006  that  beginning  in  January  2007  it  was  going  to  distribute  to 
eligible  current  and  former  member  players  $80  million  out  of  its  $  1 50  million  of 
accumulated  funds  that  it  had  gathered  as  part  of  a  reserve  “war  chest”  for  funding 
the  union  during  labor  stoppages.  The  revenue  that  funded  this  reserve  came  over 
several  years  from  various  sources,  primarily  licensing  revenue  from 
merchandise,  trading  card,  and  video  game  group  licenses.  Each  eligible  player, 
those  who  played  in  the  league  between  the  89-90  and  95-96  seasons,  will  receive 
roughly  $100,000. 

•The  NHL  Players  Association  executive  board  on  Monday,  March  12,  2007  placed 
embattled  executive  director  Ted  Saskin,  as  well  as  senior  director  Ken  Kim,  on 
indefinite  paid  leave.  The  executive  committee  subsequently  retained  outside 
counsel  to  investigate  allegations  being  investigated  by  Toronto  law  enforcement 
officials  that  Saskin  and  Kim  had  since  assuming  their  positions  been  regularly 
reading  confidential  e-mails  of  the  players  who  used  the  union's  e-mail  server. 
While  Saskin  is  under  suspension,  the  union  has  been  governed  by  the  executive 
board  with  union  officials  Stu  Grimson  and  Ian  Penny  running  the  office  on  a 
day-to-day  basis.  Then,  after  receiving  a  report  from  its  retained  outside  counsel 
to  the  effect  that  while  Saskin  never  accessed  the  players'  e-mails  himself,  Kim 
did  and  reported  what  he  learned  to  Saskin,  the  executive  board  fired  Saskin  “for 
cause,”  but  it  will  still  have  to  pay  him  roughly  $1 M  for  various  obligations  owed 
under  his  contract,  but  not  the  $6M  left  on  the  contract.  As  of  May  1 2,  2007,  the 
board  was  still  considering  its  options  with  respect  to  Kim. 

•Only  eight-days  after  putting  Ted  Saskin  and  Ken  Kim  on  paid  leave,  on  March  20, 
2007,  NHLPA  director  of  hockey  affairs  Mike  Gartner  announced  his 
“retirement.”  This  departure  left  the  union  with  only  one  experienced  executive, 
Ian  Penny. 
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E.  (ii) 


NOTES 


SEE  AXSO: 

1.  Munchak  v.  Cunningham ,  457  F.2d  721  (1972).  [negotiating  post-option  period] 

2.  Sheehy  v.  Edmonton  World  Hockey  Enterprises  Ltd.  (1980),  105  D.L.R.  (3d)  644  (Alta.  Q.B.). 
[effect  of  assignment  on  contract] 


2.  D 


NOTES 


SEE  ALSO: 

1.  Boston  Celtics  Ltd.  Partnership  v.  Shaw,  908  R.  2d  1041  (1990).  [enforcement  of  arbitrator’s 
order] 

2.  Major  League  Baseball  Players  Association  v.  Garvey,  121  S.  Ct.  1724  (2001).  [judicial 
deference  to  labour  arbitrators] 

3.  Sprewell  v.  Golden  State  Warriors,  266  F.  3d  979  (9th  Cir.  2001).  [challenge  of  arbitration 
decision  rejected] 
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3.A  (v)(e) 


NOTES 


1.  A  copy  of  the  World  Anti  Doping  Code  is  available  on  the  Canadian  Centre  for  Ethics  in 
Sport  (CCES)  website  at  www.cces.ca  or  through  this  direct  link: 
www.cces.ca/pdfsAVADA-WADC-Final-E.pdf 
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Drug-Related  Matters: 

►  The  NFL  and  NFLPA  announced  on  June  26,  2006  that  the  two  parties  had  agreed  to 

an  amendment  to  the  NFL  drug  testing  program  to  increase  the  penalties  for  positive 
tests  for  amphetamines  and  methamphetamines,  beginning  in  2007.  Under  the  new 
policy,  players  will  receive  a  four-game  suspension  without  pay  for  the  first  positive 
test,  eight-games  for  the  second,  and  one-year  for  the  third.  This  is  substantially  more 
severe  than  under  the  former  policy  under  which  no  suspension  was  issued  until  a 
third  positive  test.  This  new  policy  will  essentially  bring  the  policy  for  amphetamines 
into  conformity  with  the  steroid  policy. 

►  The  NFL  and  NFLPA  announced  on  January  24,  2006  that  they  had  agreed  to  another 

amendment  to  the  collective  bargaining  agreement  that  toughens  the  league’s  anti- 
doping  and  drug-testing  policies.  First,  erythropoietin  (EPO),  a  blood  doping  agent, 
was  added  to  the  list  of  banned  substances.  Second,  the  league  will  increase  the 
number  of  randomly  tested  players  each  week  during  the  season  from  seven  to  ten,  or 
roughly  12,000  tests  each  season.  Third,  the  maximum  number  of  off-season  tests  on 
each  player  was  increased  from  two  to  six.  Penalties  were  also  increased  so  now 
first-time  offenders  will  be  suspended  for  four  games,  second-time  offenders  for  a 
year.  Suspensions  will  be  without  pay,  as  before,  but  now  the  player  will  also  lose  a 
pro-rata  portion  of  any  signing  bonus  for  the  games  suspended.  The  new  policy, 
however,  still  does  not  provide  for  testing  for  human  growth  hormone  (HGH),  which 
requires  blood  to  be  drawn.  The  union  is  resisting  adding  HGH  because  it  claims  the 
tests  are  not  yet  reliable  and  that  drawing  blood  is  too  invasive  of  players’  privacy. 
The  NFL  also  announced  as  part  of  the  arrangement  that  it  was  contributing  at  least 
$500,000  to  the  UCLA  Olympic  testing  lab  for  research  for  a  new  test  for  HGH,  as 
well  as  a  $1 .2  million  grant  to  help  stop  steroid  use  in  high  schools. 

►  The  U.S.  Senate  passed  by  voice  vote  on  October  6,  2004,  Senate  bill  S.2195,  the 

Anabolic  Steroid  Control  Act  of  2004,  a  bill  previously  passed  in  the  House  on  June 
2,  2004  as  H.R.  3866  in  slightly  different  form,  that  bars  the  sale  of  18  steroid 
precursor  substances,  including  androstenedione  (“andro”),  which  was  made  famous 
when  Mark  McGwire  acknowledged  using  it  during  his  record-setting  home  run 
season.  The  bill's  language  was  reconciled,  passed  by  both  houses,  and  quickly 
signed  by  President  Bush. 

►  MLB  in  late- June  2004  banned  the  use  of  androstenedione  (andro),  the  steroid-like 

substance  that  Mark  McGwire  made  famous  when  he  admitted  to  using  it  during  his 
70  home  run  year  of  1998.  The  FDA  had  previously  banned  the  sale  of  andro  in  the 
U.S.  on  April  12,  2004.  Players  who  use  andro  will  now  be  subject  to  the  same 
procedures  and  penalties  as  for  use  of  any  other  banned  substance  on  MLB’s  list. 


3-1 15b 


►  In  the  wake  of  the  fallout  from  the  BALCO  scandal  (see  below),  MLB  and  the 

MLBPA  agreed  to  amend  their  collective  bargaining  agreement  to  toughen  MLB’s 
drug  and  drug  testing  policies.  (This  new  policy  runs  through  the  2008  season  while 
the  CBA  itself  runs  through  only  2006.)  Under  the  new  regime,  (a)  all  steroids, 
steroid  precursors,  designer  steroids,  diuretics,  and  masking  agents  are  banned 
(however,  amphetamines  and  other  stimulants  are  still  not  on  the  banned  list);  (b) 
each  player  will  be  given  one  unannounced  urine  test  during  the  season,  there  will  be 
additional  testing  of  randomly  selected  players  during  the  season,  and  there  will  be 
random  testing  of  players  during  the  off-season;  and  (c)  penalties  will  be  sharply 
increased  from  current  levels  -  there  will  now  be  a  10-day  suspension  for  first 
positive  test,  30-day  suspension  for  second  positive  test,  60-day  suspension  for  third 
positive  test,  one-year  suspension  for  fourth  positive  test  -  all  without  pay.  There  still 
will  be  no  blood  testing  of  players,  which  makes  it  impossible  to  detect  human 
growth  hormone.  Also,  amphetamines  (or  “uppers")  are  not  banned  or  subject  to 
being  testing  for.  Many  procedural  issues  were  also  unaddressed  by  the  policy  -  e.g., 
is  there  an  appeal  process,  will  players  have  to  make  their  whereabouts  during  the  off¬ 
season  known,  what  is  the  penalty  for  failing  to  appear  for  an  off-season  test,  w'hether 
and  (if  so)  when  will  positive  tests  be  publicly  announced,  and  similar  issues. 

Then  in  late  April  2005,  after  a  contentious  congressional  hearing  in  which 
several  Senators  sharply  criticized  the  new  MLB  policy.  Commissioner  Bud  Selig 
sent  (and  publicly  announced)  a  letter  to  MLBPA  Executive  Director  Don  Fehr 
proposing  that  amphetamines  be  added  to  the  list  of  banned  substances,  and  that 
penalties  be  increased  substantially  to  a  50-game  suspension  for  a  first  offense,  a  100- 
game  suspension  for  a  second  offense,  and  a  lifetime  ban  for  a  third  offense.  Fehr 
subsequently  indicated  that  the  union  would  consider  the  proposal  and  was  open  to 
revising  the  policy. 

►  Nutraceutical  Corp.  v.  Crawford, _ F.Supp.2d _ ,  2005  wl  852157  (D.  Utah  2005)  -- 

U.S.  District  Judge  Tena  Campbell  in  Salt  Lake  City  on  April  13,  2005  partially 
struck  down  the  FDA’s  April  2004  ban  on  ephedrine-alkaloid  dietary  supplements 
(“ephedra"),  the  weight  loss  amphetamine/dietary  product  that  was  linked  to  several 
deaths  from  heart  attacks  and  strokes,  including  that  of  Orioles  pitcher  Steve  Bechler 
during  2003  spring  training.  The  ban  was  struck  down  only  with  respect  to  dietary 
supplements  that  contain  less  than  10  mgs  of  ephedrine  alkaloids;  it  was  upheld  with 
respect  to  supplements  containing  more  than  10  mgs.  The  ban  was  challenged  by 
Utah-based  Solaray,  a  subsidiary  of  Nutraceutical  Corp.,  on  the  ground  that  the  FDA 
wTongfully  applied  safety  and  evidentiary  standards  appropriate  for  drugs  when  lesser 
standards  should  have  been  applied  since  ephedra  is  more  properly  classified  as  a 
food,  and  that  products  w  ith  less  than  10  mgs  of  ephedrine  easily  meet  the  food 
standards. 
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►  The  MLBPA  and  the  International  Baseball  Federation  (IBAF)  signed  an  agreement  on 

February  22.  2005,  that  will  allow  the  international  drug-testing  protocol  and  all  of 
the  WADA  policies  dealing  with  the  frequency  and  type  of  testing  to  be  used  before 
and  during  the  World  Cup  tournament  in  2006  on  all  players  participating  in  that 
competition,  including  Major  Leaguers. 

►  Fallout  from  the  BALCQ  -  THG  Scandal  (continued): 

•The  San  Francisco  Chronicle  reported  in  early  December  2004  that  it  had  obtained 
the  transcripts  of  the  BALCO  grand  jury  testimony  and  that  in  them  (1)  Jason 
Giambi  admitted  to  using  steroids  and  human  growth  hormone  over  a  period  at 
least  including  2003  when  steroid  use  (although  not  HGFI)  was  first  subject  to 
testing  (although  penalties  could  not  be  imposed  until  2004);  (2)  Barry  Bonds 
admitted  to  using  products  given  to  him  by  his  trainer  Greg  Anderson  during  the 
2003  season  that  he  now  believes  to  be  steroids,  but  that  he  did  not  believe  them 
to  be  steroids  at  the  time,  just  Flaxseed  oil  and  an  arthritis  cream;  (3)  Gary 
Sheffield  also  admitted  to  using  steroids  but  denied  knowing  at  the  time  that  they 
were  steroids. 

•  Based  on  Giambi’s  admission  that  he  used  steroids  in  2003,  the  NY  Yankees 
explored  whether  the  team  could  terminate  or  negate  the  salary  guarantees  in 
Giambi’s  contract,  under  which  he  is  still  owed  $82  million  over  the  next  four 
seasons  (the  balance  of  a  7-year,  $120  million  contract  signed  in  2002),  based  on 
the  “morals”  clause  and/or  the  “must  maintain  first-class  physical  condition” 
clause  contained  in  the  standard  player  contract.  Giambi  has  been  plagued  with 
injuries  since  coming  to  the  Yankees  in  2002,  possibly  related  to  steroid  use.  No 
action  was  taken  in  this  regard  and  Giambi  reported  to  training  camp  as  usually 
with  the  Yankees. 

[Note:  There  was  a  report  circulated  in  the  media  that  when  Giambi  signed  his  7-year 
contract  on  December  13,  2001,  he  asked,  and  the  Yankees  agreed,  to  remove  a 
“no  steroids”  provision  in  a  clause  listing  exceptions  to  the  salary  guarantee  in  his 
contract.  The  act  of  removing  this  language  then  would  have  explained  why  the 
Yankees  did  not  take  action  to  void  the  contract  when  Giambi  admitted  to  using 
steroids  -  the  team  had  essentially  waived  the  right  to  do  so.  The  rumor  was 
heightened  when  Giambi’s  agent,  Am  Tellem,  emphatically  and  unequivocally 
denied  that  Giambi  had  misled  the  Yankees  during  their  negotiations  in  late  2001, 
even  though  Giambi  has  admitted  to  using  them  during  the  2001  season.  The 
Yankees  denied  that  this  had  happened  and  no  further  media  reports  on  the  issue 
were  forthcoming.] 

•The  Yankees  added  language  to  their  standard  salary  guarantee  provision  in  all  of 
their  player  contracts  signed  after  the  Giambi  incident  this  past  year  that  now 
allows  the  team  to  cancel  the  contract  if  there  is  any  diminishment  of  the  player’s 
physical  condition  “caused  by  or  related  to  the  abuse,  misuse  or  use  of  steroids.” 
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•Jose  Canseco  authored  a  best-selling  book  that  came  out  in  early  2005  entitled 
Juiced:  Wild  Times,  Rampant  Raids  and  How  Baseball  Got  Big ,  which  made 
numerous  allegations  about  extensive  steroid  use  by  several  current  and  former 
big-name  MLB  players  (e.g.,  Rafael  Palmero,  Juan  Gonzalez,  Ivan  Rodriguez), 
most  of  whom  subsequently  denied  ever  using  steroids.  The  allegations,  which 
Canseco  repeated  on  numerous  talk  show  appearances  and  in  numerous 
interviews,  got  enormous  play  in  the  media  and  rekindled  the  steroid  controversy 
just  as  spring  training  was  beginning. 

•  San  Diego  Padres  general  manager  Kevin  Towers  told  ESPN  The  Magazine  in  a 

February  2005  interview  observed  that  many  general  managers  in  the  1990s 
willfully  ignored  what  they  must  have  known  about  steroid  use.  “I  felt  like  I 
knew.  .  .  .  The  truth  is,  we're  in  a  competitive  business  and  these  guys  were 
putting  up  big  numbers  and  helping  your  ballclub  win.” 

•The  San  Francisco  Chronicle  reported  another  leaked  story  that  the  former  girlfriend 
of  Barry  Bonds,  Kimberly  Bell,  told  the  same  grand  jury  in  San  Francisco  in 
March  2005  that  Bonds  told  her  during  their  affair  in  2000  that  he  was  knowingly 
using  a  non-injected  form  of  steroids  and  that  steroid  use  in  baseball  was  rampant. 
She  also  testified  that  Bonds'  frenetic  and  irritable  behavior  and  hair  loss  during 
that  period  also  showed  indications  of  being  on  steroids.  Bell  is  also  reported  to 
be  writing  a  book  about  her  relationship  with  Bonds.  When  Bell's  testimony 
leaked  out,  there  was  a  report  that  prosecutors  were  exploring  the  possibility  of 
bringing  perjury  charges  against  Bonds. 

•  In  the  wake  of  all  of  the  above  events,  the  House  Governmental  Reform  Committee 

held  highly  publicized  hearings  on  March  17,  2005.  Numerous  MLB  documents 
and  several  prominent  players  were  subpoenaed.  Among  the  witnesses  were 
Commissioner  Selig,  MLB  exec.  v.p.  for  labor  relations  Rob  Manfred,  MLB  exec, 
v.p.  for  baseball  operations  Sandy  Alderson,  MLBPA  executive  director  Don 
Fehr,  Padres  GM  Kevin  Towers,  Jose  Canseco,  Mark  McGwire,  Rafael  Palmeiro, 
Sammy  Sosa,  Curt  Shilling,  Frank  Thomas,  and  former  player  and  now  Senator 
from  Kentucky  Jim  Bunning.  While  no  legislation  has  been  introduced,  several 
members  of  Congress  have  expressed  dissatisfaction  with  MLB's  new  drug 
policies  and  threatened  to  consider  legislation  in  the  future. 

•Just  prior  to  the  above-noted  hearings.  Commissioner  Selig  released  data  showing 
that  the  number  of  MLB  players  who  tested  positive  for  steroids  in  2004  was 
between  l%-2%,  down  from  the  5%-7%  positive  tests  in  2003.  He  also  noted  that 
positive  tests  of  minor  league  players  had  declined  from  about  1 1%  in  2001  to 
1.7%  in  2004. 
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^The  North  Dakota  Senate  on  March  31, 2005  unanimously  approved  a  resolution 
asking  MLB  Commissioner  Bud  Selig  “to  reinstate  Roger  Maris’  61  home  runs  in 
1961  as  the  major-league  record”  since  all  those  to  have  exceeded  that  number  in 
recent  years  had  used  steroids. 

►  Tampa  Bay  Devil  Rays  CF  Alex  Sanchez,  who  hit  2  home  runs  in  2004,  on  April  3, 

2005,  became  the  first  MLB  player  to  test  positive  and  to  receive  a  10-game 
suspension  under  the  league’s  new  drug  policy. 

I*  On  April  4,  2005,  thirty-eight  minor  league  baseball  players  were  suspended  after 
testing  positive  for  performance-enhancing  substances.  Thirty-seven  of  the  players 
were  first-time  offenders  and  received  15-game  suspensions.  One  player,  David 
Castillo,  a  catcher  with  the  A’s  organization,  tested  positive  for  the  third  time  and 
received  a  60-game  suspension. 

►  On  March  3 1,  the  House  Government  Reform  Committee  sent  a  letter  to  NFL 

Commissioner  Paul  Tagliabue  asking  for  documents  relating  to  the  NFL’s  drug 
testing  and  anti-doping  program.  This  followed  reports  that  the  NFL  does  not  test  for 
human  growth  hormone,  and  that  a  South  Carolina  physician.  Dr.  James  Shortt,  had 
been  prescribing  an  injectable  steroid,  Stanozolol,  and  a  testosterone  cream  for  three 
players  on  the  Carolina  Panthers  (center  Jeff  Mitchell,  tackle  Todd  Steussie,  and 
punter  Todd  Sauerbrun)  for  medical  purposes.  Then  on  April  5,  2005,  the  Committee 
Chair  Tom  Davis  and  Ranking  Minority  Member  Henry  Wax  man  sent  the  same  letter 
to  the  NBA,  NHL,  MLS,  USA  Cycling,  ATP,  USA  Track  &  Field,  and  the  U.S. 
Soccer  Federation,  all  of  which  have  since  complied  and  transmitted  the  requested 
documents. 

Then  on  April  26,  2005,  the  Committee  held  a  hearing  on  the  NFL’s  drug  testing 
policies  with  Commissioner  Paul  Tagliabue,  Vice  President  for  Labor  Relations 
Harold  Henderson,  and  NFLPA  Executive  Director  Gene  Upshaw,  among  several 
others,  testifying.  The  general  tone  of  the  hearing  was,  however,  much  less  hostile  or 
confrontational  than  at  the  hearing  for  baseball  the  previous  month, 

►  Dr.  James  Shortt,  the  doctor  embroiled  in  a  steroids  investigation  involving  current  and 

former  NFL  Panthers  players,  is  reported  to  be  writing  a  book  about  the  use  of  drugs 
in  the  NFL  and  his  involvement  with  professional  football  players.  Shortt  and  his 
literary  agent,  Doug  Ames  —  who  also  represents  Jose  Canseco,  were  in  New  York  on 
April  5  meeting  with  book  publishers.  Ames  has  made  the  comment  that  “It  will  be 
an  eye-opener  for  the  NFL.” 
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►  The  NFL  and  the  NFLPA  have  cooperated  to  certify  jointly  nutritional  supplements 

that  have  been  tested  and  determined  not  to  contain  any  banned  substances.  The  first 
supplements  so  certified,  Myoplex  Sport,  Myoplex  Original,  and  Precision  Protein, 
are  all  products  of  EAS,  a  Colorado-based  sports  nutrition  company  that  had  its 
products  tested  by  NSF  International. 

►  The  NFL  and  NFLPA  announced  in  mid-April  2005  that  they  had  agreed  to  adopt 

stricter  IOC  standards  for  acceptable  testosterone  levels  beginning  in  2005.  The  old 
NFL  standard  was  that  a  violation  occurred  if  the  ratio  of  testosterone  to 
epitestosterone  exceeded  6:1.  Under  the  new  standard,  the  ratio  will  be  4: 1 .  The 
most  likely  ratio  in  a  normal  human  is  in  the  neighborhood  of  1:1. 

►  The  ATP  Tour  adopted  a  new  policy  recommended  by  its  Task  Force  on  Supplements 

of  supplying  its  tennis  players  with  nutritional  supplements  that  have  been  checked  by 
a  WADA-affiliated  laboratory  and  certified  as  free  of  banned  substances. 
GlaxoSmithKline  will  now  make  all  of  the  supplements  used  by  ATP  players. 

Vencill  v.  Ultimate  Nutrition  Inc.  -  A  jury  in  Santa  Ana,  California,  awarded  swimmer 
Kicker  Vencill  $578,635.34  in  damages  for  negligently  putting  out  a  vitamin  product 
called  Ultimate  Nutrition  Super  Complete  that  was  contaminated  with  steroid 
precursors.  Vencill  used  the  product  without  realizing  that  it  was  contaiminated, 
which  caused  him  to  test  positive  in  January  2003,  leading  to  a  two-year  suspension. 

►  WAD  A  held  a  special  meeting  in  Holland  in  late  April  2004  to  begin  a  discussion  of 

and  to  formulate  a  battle  plan  for  combating  the  newest,  and  perhaps  most  nefarious 
and  frightening,  form  of  "doping”  -  genetic  alteration  of  an  athlete's  body. 

Scientists  say  it  is  only  a  matter  of  a  few  years  before  black  market  scientists  (e.g.,  at 
a  genetic  equivalent  of  the  BALCO  Lab)  will  have  the  capacity  to  inject  genetic 
material  (specifically  the  IGF-1  gene)  into  a  person's  tissue  and  essentially  build  a 
new  or  greatly  enhanced  set  of  muscles,  widen  blood  vessels  to  increase  endurance 
capacity,  increase  speed,  or  other  performance  enhancing  characteristics.  Indeed,  it 
was  reported  in  early  2004  that  University  of  Pennsylvania  scientists  were  close  to 
developing  the  capacity  to  alter  human  DNA  with  a  form  of  gene  therapy  that  would 
produce  many  positive  medical  treatments  for  various  diseases,  but  which  also  raises 
the  specter  of  athletes  using  it  for  the  above  noted  purposes.  Because  the  process  of 
genetic  alteration  does  not  involve  chemicals,  it  cannot  be  detected  through  normal 
blood  or  urine  tests,  but  rather  would  require  either  invasive  muscle  biopsies,  costly 
and  time-consuming  imaging  scans  with  large  immovable  equipment,  or  the  risky 
injection  of  a  traceable  marker  into  the  vector  viruses  that  transport  the  genetic  material 
in  the  body.  Each  of  these  options  has  very  serious  impediments  to  its  use.  But  if  some 
feasible  method  for  detecting  and  combating  genetic  "doping”  isn't  developed,  some 
scientists  warn  that  high-level  sports  will  some  day  soon  become  contests  between 
muscle-bound  superhumans.  Penn  Professor  Charles  Yesalis  stated:  "Today  athletics  is  a 
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battle  over  who  has  the  best  chemists;  in  the  future  it  will  be  over  who  has  the  best  gene 

therapists.” 

Doping  &  Drug  Testing  Matters: 

►  In  June  2004,  a  CAS  panel  ruled  that  USAT&F  was  wrong  in  failing  to  suspend 

Jerome  Young  from  the  US  Olympic  team  for  the  2000  Sydney  Games  after  a 
USAT&F  arbitration  panel  had  exonerated  Young  despite  a  May  1999  positive  drug 
test  for  the  steroid  nandralone  on  the  grounds  that  he  had  also  had  negative  drug  tests 
14  days  before  and  six  days  after  the  positive  test.  The  CAS  judges  concluded  that 
the  positive  test  proved  that  Young  had  committed  a  disciplinable  doping  offense,  and 
it  stripped  Young  of  his  gold  medal  for  being  an  alternate  on  the  4X400  relay  team. 
The  panel  left  open  and  remanded  back  to  the  IAAF  whether  the  other  members  of 
the  relay  team  (Michael  Johnson,  Antonio  Pettigrew,  Angelo  Taylor,  and  Calvin 
Harrison)  should  also  be  stripped  of  their  gold  medals.  The  IAAF  Council 
subsequently  decided  by  a  1 6-2  vote  to  recommend  to  the  IOC  that  the  entire  relay 
team  be  stripped  of  their  2000  gold  medals  even  though  Young  only  ran  in  one  of  the 
qualifying  heats  at  Sydney,  but  did  not  run  in  either  the  semi-finals  or  the  finals.  The 
IOC  indicated  that  it  would  uphold  the  IAAF  decision,  although  it  has  never  formally 
voted  or  otherwise  taken  action  to  do  so.  The  USOC  then  in  October  2004  filed  a 
petition  with  the  CAS  to  have  the  decision  of  the  IAAF  overturned  and  the  U.S. 
team’s  gold  medal  preserved.  The  IOC  and  IAAF  have  moved  to  dismiss  the  appeal 
on  the  ground  that  the  IOC  has  not  yet  made  any  final  decision.  A  hearing  was  held 
in  London  on  May  10,  2005.  _ 

►  Former  world  400  meter  champion  Jerome  Young,  whose  positive  drug  test  back  in 

1999  created  great  legal  difficulty  for  the  U.S.  4X400  meter  relay  team  at  the  200 
Olympics  (see  previous  entry),  again  tested  positive  in  2004,  this  time  for  the 
endurance-boosting  drug  enrythropoietin  (EPO).  As  a  result,  in  November  2004  he 
was  banned  for  life  from  track  and  field  by  USADA. 

►  Jacobs  v.  USA  Track  &  Field ,  374  F.3d  85  (2d  Cir.  2004)  -  Held  that  the  submission 

of  doping  cases  to  arbitration  under  the  Supplemental  Procedures  established  by 
USADA  (and  in  turn  WADA),  and  approved  by  the  AAA,  was  proper,  and  that 
Regina  Jacobs  was  not  entitled  to  have  her  case  heard  by  an  arbitrator  appointed 
through  procedures  established  in  the  normal  commercial  arbitration  rules  of  the 
AAA.  Jacobs  had  consented  to  the  USADA  process  by  being  a  member  of  USA 
Track  &  Field,  and  she  was  thereby  bound  by  its  rules.  The  court  thus  affirmed  the 
district  court’s  refusal  to  compel  arbitration  under  section  4  of  the  Federal  Arbitration 
Act  since  USADA  had  not  refused  to  arbitrate,  and  indicated  that  the  arbitrator 
ultimately  has  the  authority  to  decide  what  rules  of  procedure  are  appropriate  for 
these  proceedings. 
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►  In  July  2004,  USADA  was  denied  an  order  that  it  sought  from  U.S.  District  Judge 

Susan  lllston  in  San  Francisco  that  would  have  given  it  access  to  the  grand  jury 
testimony  in  the  BALCO  case  of  four  track  athletes  that  it  had  charged  with  doping 
violations  -  Tim  Montgomery,  Chryste  Gaines,  Michelle  Collins,  and  Alvin  Harrison. 

The  previous  month.  Judge  lllston  had  ordered  the  U.S.  Attorney  in  San  Francisco 
to  conduct  an  investigation  into  leaks  of  some  of  Montgomery’s  testimony  that 
appeared  in  the  San  Francisco  Chronicle  in  which  the  sprinter  admitted  to  using 
performance-enhancing  steroids. 

On  June  8,  2004,  USADA  had  notified  the  four  athletes  by  letter  that  it  was 
charging  them  was  doping  violations  based  not  on  positive  drug  tests,  but  rather  on 
other  evidence  (so-called  “non-analytical  positive”  evidence).  Collins  and  Harrison 
then  submitted  their  cases  to  arbitration  under  USADA’s  newly  established 
procedures  through  the  AAA,  while  Montgomery  and  Gaines  submitted  their  appeals 
directly  to  CAS,  which  has  scheduled  hearings  for  summer  2005.  Two  key  issues  in 
these  cases  were:  (1 )  whether  such  non-analytical  positive  evidence  without  a  positive 
drug  test  may  be  used  to  find  a  violation,  and  (2)  whether  the  standard  for  finding  a 
violation  is  “beyond  a  reasonable  doubt”  as  in  criminal  cases,  or  instead  “comfortable 
satisfaction”  as  USADA  claims. 

In  late  October  2004,  Harrison  acknowledged  that  he  had  used  banned 
performance-enhancing  drugs,  even  though  he  had  never  tested  positive  for  them,  and 
accepted  a  four-year  suspension.  The  USADA-AAA  arbitration  panel  on  December 
10  found  Collins  guilty  "beyond  a  reasonable  doubt”  of  using  THG  and  EPO  based 
solely  on  non-test  evidence  of  such  use,  suspended  her  from  competition  for  eight 
years,  and  required  that  she  surrender  her  world  &  U.S.  indoor  titles  in  the  200  meters 
won  in  2004.  Collins  had  tested  negative  on  at  least  30  occasions  without  a  single 
positive  test,  but  the  panel  concluded  that  the  evidence  of  her  use,  including  e-mail 
exchanges  between  Collins  and  indicted  BALCO  founder  Victor  Conte,  was 
sufficient.  Collins'  lawyer,  Michael  Coffield,  argued  that  no  conviction  should  be 
allowed  without  a  positive  test  -  that  so-called  "non-analytic  positives”  are  improper. 
Collins  was  the  first  athlete  suspended  on  such  a  basis,  although  she  was  the  13th 
athlete  disciplined  for  doping  violations  in  connection  with  the  BALCO  scandal.  She 
appealed  that  decision  and  her  suspension  to  the  CAS,  but  there  has  been  no  hearing 
or  decision  as  of  April  1. 

►  In  a  television  interview  shown  in  late  2004  on  ESPN’s  The  Magazine  and  on  ABC’s 

20/20,  BALCO  founder  Victor  Conte  stated  that  five-time  Olympic  medalist  at  the 
Sydney  Games  in  2000,  Marion  Jones,  used  designer  steroids,  human  growth 
hormone,  insulin,  and  the  red-blood-cell  boosting  drug  erythropoietin  (EPO)  on 
several  occasions  before  and  during  the  Sydney  Games,  and  that  he  gave  her  the 
drugs  and  w  atched  her  inject  herself  with  them.  As  a  result,  in  December  2004,  Jones 
filed  a  $25  million  defamation  suit  in  federal  district  court  in  San  Francisco,  alleging 
that  the  statements  were  false,  that  she  has  passed  drug  tests  on  1 60  occasions  over 
the  years,  and  that  she  has  passed  a  polygraph  test  in  June  2004.  She  did  not  sue 
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ESPN,  ABC,  or  parent  company  Disney,  which  led  to  some  speculation  about  the 
motives  for  the  suit  since  it  is  generally  believed  that  Conte  does  not  have  the 
resources  either  to  defend  the  suit  or  pay  any  judgment,  meaning  that  Jones  is  likely 
to  win  an  uncollectible  default  judgment. 

I^The  IOC  announced  in  December  2004  that  it  was  opening  a  thorough  investigation 
relating  to  the  BALCO  laboratory  and  the  nature  and  circumstances  of  allegations  of 
drug  use  by  Olympic  athletes  that  were  made  by  BALCO  founder  Victor  Conte 
during  a  November  2004  interview  shown  on  ABC’s  20/20  and  ESPN’s  The 
Magazine. 

►  The  IAAF  stripped  the  U.S.  1 ,600  meter  relay  team  of  its  2003  gold  medal  won  at  the 

world  championships  in  Paris  because  one  of  the  team  members,  Calvin  Harrison, 
was  found  to  have  committed  a  second  doping  violation  at  the  U.S.  championships  in 
June  2003  by  taking  the  stimulant  modafinil.  Harrison  claimed  that  modafinil  was 
not  specifically  listed  on  the  banned  substances  list  at  the  time,  but  the  IAAF  ruled 
that  it  was  related  to  a  class  of  banned  substances  and  thus  was  banned  itself. 
Harrison’s  effort  to  appeal  the  ruling  was  rejected  as  not  being  timely  filed.  As  a 
result,  the  2003  gold  medal  was  awarded  to  France. 

►  USADA  and  the  U.S.  Curling  Association  announced  on  January  20,  2005,  that  curler 

Mitchell  Marks  was  suspended  for  two  years  for  refusing  to  take  a  drug  test  on 
October  30,  2004.  [Note:  There  were  lots  of  suspensions  of  not  very  notable  athletes 
for  violations  of  the  drug  testing  protocol,  but  this  one  is  worth  a  special  note  only 
because  one  has  to  wonder  whether  the  use  of  performance  enhancing  artificial 
substances  is  widespread  in  the  sport  of  curling,  and  if  so,  why.] 

►  On  the  day  before  the  opening  ceremony  at  the  Athens  Olympics,  WADA  chief 

Richard  Pound  announced  that  drug  testing  at  the  games  would  include  a  newly 
discovered  test  for  human  growth  hormone.  Up  until  this  announcement,  it  was 
thought  that  no  reliable  test  for  HGH  had  been  developed.  However,  no  athlete  tested 
positive  at  the  Games  for  HGH. 
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►  There  were  an  unprecedented  number  of  disqualifications  as  a  result  of  positive  drug 
tests  or  failure  to  provide  urine  samples  at  the  Athens  Olympics  -  24  total  (and 
possibly  higher)  and  double  the  previous  record  set  in  Los  Angeles  in  1984.  Twelve 
of  the  disqualified  athletes  were  weightlifters.  Hungary  had  the  most  offenders  with 
five.  Included  in  the  total  were  three  Bulgarian  weightlifters  (including  the  women’s 
gold  medalist);  Greek  weightlifter  and  bronze  medalist  Leonidas  Sampanis;  Russian 
women's  world  champion  weightlifter  Albina  KTiomich;  Hungarian  weightlifter 
Zoltan  Kovacs;  Hungarian  discuss  thrower  and  gold  medalist  Robert  Fazekas  (who 
was  also  suspected  of  tampering  with  his  urine  sample  by  trying  to  inject  “clean” 
urine  into  his  bladder  through  a  catheter);  Hungarian  hammer-thrower  and  gold 
medalist  Adrian  Annus;  Russian  women’s  shot  putter  and  gold  medalist  Irina 
Korzhanenko;  Belarusian  high-jumper  Aleksey  Lesnichly;  Ukranian  rower  Olena 
Olefirenko  (whose  quadruple  sculls  team  was  then  stripped  of  its  bronze  medal); 
Columbian  cyclist  and  bronze  medalist  Maria  Luisa  Calle  Williams.  Sampanis  and 
Fazekas  unsuccessfully  appealed  their  disqualifications  to  the  CAS.  Also,  Greek 
sprint  stars  Kostas  Kederis  and  Katerina  Thanou,  who  were  predicted  medal 
contenders,  withdrew  after  being  accused  of  staging  a  fake  motorcycle  accident  as  an 
excuse  for  failing  to  report  for  their  scheduled  drug  tests.  No  U.S.  athletes  were 
disqualified  for  a  doping  violation.  [Note:  The  Hungarians  Adrian  Annus  and  Robert 
Fazekas  were  subsequently  given  replica  gold  medals  by  the  Hungarian  Olympic 
Committee,  which  were  paid  for  by  private  contributions,  while  their  appeals  to  the 

CAS  were  pending.] 

►  Greek  sprint  stars  Kostas  Kederis  and  Katerina  Thanou.  who  withdrew  from  the 
Oympics  after  being  accused  of  staging  a  fake  motorcycle  accident  as  an  excuse  for 
failing  to  report  for  their  scheduled  drug  tests,  were  provisionally  suspended  from 
competition  by  the  IAAF  in  December  2004  (as  was  their  coach  Christos  Tzekos). 
This  means  that  the  suspensions  will  be  in  effect  until  the  Greek  track  federation  has 
an  opportunity  to  complete  an  investigation  and  issue  a  final  ruling  on  the  incident. 
The  provisional  suspension  is  similar  to  a  temporary  injunction  in  that  it  requires  that 
the  IAAF  find  that  it  is  likely  that  the  athletes  will  be  found  to  have  violated  the  rules. 

The  IAAF  deemed  their  explanations  of  the  apparently  fake  motorcycle  accident 
“inadequate.”  However,  in  March  2005,  the  Greek  federation  ruled  that  Kederis  and 
Thanou  had  not  intentionally  avoided  the  drug  test  and  had  otherwise  done  nothing 
wrong,  and  accordingly  it  lifted  the  provisional  suspensions.  WADA  chair  Dick 
Pound  announced  that  if  the  IAAF  did  not  appeal  this  ruling  to  the  CAS,  WADA 
would.  As  of  April  1,  no  appeal  had  been  filed.  _ 
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►  Tyler  Hamilton,  the  U.S.  cyclist  who  won  the  time  trial  gold  medal  in  Athens,  had  his 

A  blood  samples  at  both  the  Olympics  and  the  Tour  of  Spain  race  (the  Vuelta)  three 
weeks  later  test  positive  for  “blood  doping”  (receiving  an  illegal  blood  transfusion  to 
increase  his  red  blood  cells).  However,  Hamilton  was  able  to  keep  his  gold  medal 
when  the  lab  doing  the  testing  for  the  IOC  made  an  “embarrassing  mistake”  and 
accidentally  froze  his  B  sample  from  the  Olympics,  causing  the  red  blood  cells  to 
disintegrate,  thus  making  it  impossible  to  test  the  B  sample  accurately.  Without  a 
positive  test  on  both  the  A  and  B  samples,  no  finding  of  violation  is  permitted.  The  B 
sample  from  the  Spanish  Vuelta,  however,  later  did  test  positive,  and  based  on  this 
the  International  Cycling  Federation  thereafter  imposed  a  two-year  suspension.  On 
April  18,  a  three  judge  arbitration  panel  of  the  US  ADA- AAA,  by  a  2-1  vote,  also 
found  Hamilton  guilty  of  blood-doping  at  the  Vuelta  and  upheld  the  ICF’s  two-year 
suspension,  and  it  tacked  on  an  additional  two-year  suspension  from  the  elite-level 
Pro  Tour.  Hamilton  immediately  announced  he  would  appeal  this  decision  to  the 
CAS,  based  largely  on  the  argument  of  the  dissenting  arbitrator  that  the  blood-doping 
test  used  on  Hamilton  has  not  been  proven  to  be  sufficiently  reliable.  Based  on  the 
ICF's  findings  and  suspension,  the  Russian  Cycling  Federation  filed  a  claim  with 
CAS  seeking  to  have  Hamilton’s  Olympic  gold  medal  revoked  and  given  to  the  silver 
medalist,  Russian  Viacheslav  Ekimov.  That  appeal  remained  pending  in  late  May 
2005. 

►  Tyler  Hamilton’s  cycling  team,  Swiss-based  Phonak,  was  denied  its  racing  license  in 

November  2004  by  the  International  Cycling  Union  because  Phonak’s  connection 
with  alleged  drug  usage  would  “harm  the  image  of  cycling  as  a  sport.”  Phonak  has 
been  hit  with  drug  accusations  against  Hamilton  and  two  other  of  its  riders,  Spain’s 
Santi  Perez  and  Switzerland’s  Oscar  Camenzind.  It  dismissed  Hamilton  from  the 
team  after  the  license  denial,  but  it  then  filed  a  claim  with  the  CAS  seeking  to 
overturn  the  decision  denying  the  license,  claiming  that  the  methodology  used  for  the 
testing  at  the  Spanish  Vuelta,  which  is  identical  to  that  used  by  WAD  A  at  the 
Olympics,  is  flawed. 

►  A  French  judge  on  January  20,  2005,  disclosed  that  a  “preliminary  probe”  of  possible 

violations  of  French  criminal  law  had  been  initiated  by  the  court  into  possible  doping 
offenses  against  Lance  Armstrong  after  a  book  that  made  doping  claims  against  the 
cyclist,  “Z..4.  Confidential:  The  Secrets  of  Lance  Armstrong ,”  was  published  in  2004. 
Armstrong  is  simultaneously  pursuing  his  $2.6  million  defamation  case  in  France 
against  the  authors  of  the  book,  Sunday  Times  of  London  sportswriter  David  Walsh 
and  former  L  'Equipe  writer  Pierre  Ballester.  Meanwhile,  a  French  appellate  court  in 
July  2004  affirmed  a  June  21  lower  court  ruling  that  denied  a  request  by  Armstrong  to 
order  the  publisher  of  the  book  to  include  in  it  a  statement  by  Armstrong  denying  the 
accusations.  The  court  ruled  that  the  request  could  not  be  ordered  unless  it  was 
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clearly  defamatory,  and  the  allegations  do  not  necessarily  constitute  defamation  if  they 
were  made  in  good  faith  and  are  later  determined  to  be  true. 

►  WADA  disclosed  in  February  2005  that  scientists  working  with  the  agency  in  Montreal 
have  discovered  yet  another  new  designer  steroid,  and  have  developed  a  means  for 
testing  for  it  in  athletes.  The  new  drug,  desoxy-methyl-testosterone  (DMT)  is 
chemically  very  similar  to  the  expressly  banned  methyl-testosterone  and  is  thus  also 
banned.  The  discovery  was  the  result  of  a  “whistle-blower”  sending  an  anonymous  e- 
mail  to  WADA  about  a  substance  that  had  been  seized  by  Canadian  customs  officials. 
WADA  has  since  conducted  retroactive  tests  over  thousands  of  samples  taken  in  a 
variety  of  sports  over  the  prior  several  months  and  have  found  no  positives,  leading  it 
to  believe  that  the  substance  had  not  yet  been  distributed  for  use  by  athletes.  [Note: 
This  is  the  third  designer  steroid  to  he  discovered  in  recent  years,  following 
norholelhone  and  THG,  the  drug  at  the  center  of  the  BALCO  scandal.] 


►  The  International  Equestrian  Federation  on  January  6,  2005  found  German  show 
jumper  Ludger  Beerbaum  guilty  of  doping  his  horse,  Goldfever,  with  the  banned 
steroid  betamethasone.  This  finding  resulted  in  stripping  the  German  team  of  its  gold 
medal  at  the  Athens  Olympics.  Beerbaum  claimed  that  the  substance  was  contained 
unknown  to  him  in  an  ointment  used  to  treat  a  skin  irritation  on  the  horse.  Beerbaum 
appealed  the  decision  to  the  CAS  in  early  February. 

►  There  is  a  looming  issue  between  the  IOC  and  Italian  officials  over  Italy’s  stringent 
criminal  penalties  against  athletes  who  use  performance  enhancing  drugs  and  those 

who  supply  or  deal  in  such  drugs.  The  IOC  Charter  does  not  allow  for  criminal 
penalties  for  sports  doping  and  it  wants  assurances  from  Italian  authorities  that  these 
criminal  law's  will  not  be  enforced  against  athletes  participating  in  the  Turin  Winter 
Games  in  2006  who  test  positive  or  against  trainers  w'ho  might  provide  such 
substances.  The  IOC  does  not  want  Olympic  athletes  and  trainers  put  in  Italian 
prisons.  The  IOC,  however,  does  not  object  to  criminal  penalties  for  drug  dealers.  As 
of  spring  2005,  no  resolution  had  been  reached. 

►  Spain,  in  an  announced  effort  to  bolster  Madrid's  chances  of  being  awarded  the  2012 

summer  Olympic  Games,  in  February  2005  implemented  stringent  blood  and  urine 
testing  protocols  for  athletes  and  criminal  penalties  for  athletes  who  test  positive  and 
those  who  supply  them  with  the  drugs.  While  this  may  bolster  the  chances  of  Madrid 
getting  the  Games,  it  would  create  the  same  type  of  issue  that  the  IOC  has  with  Italian 
officials  in  connection  with  the  Turin  Winter  Games  in  2006  (see  previous  item). 
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Mitchell  investigation  is  turning  into  a  problematic  --  and  expensive  -  mess  for  Selig 

Posted  on  Monday.  August  27  2007 


Jason  Giambi  owns  up  to  using  steroids  and  blames  baseball  for  hesitating  to  confront  the  issue. 
Commissioner  Bud  Selig,  enraged  more  by  the  accusation  of  blame  than  the  admission  of  use,  threatens 
Giambi  with  a  50-game  suspension  unless  he  meets  with  former  Sen.  George  Mitchell,  the  leader  of 
baseball's  steroids  investigation. 

Giambi  talks  to  Mitchell  -  raising  the  number  of  active  players  known  to  speak  with  him  to  one  -  and  Selig 
lets  him  off,  noting  Giambi  has  agreed  to  donate  $50,000  each  to  the  Partnership  for  a  Drug-Free  America 
and  the  Harlem  chapter  of  Reviving  Baseball  in  Inner  Cities. 

Selig  saves  face,  because  a  suspension  almost  certainly  would  have  been  overturned.  But  Giambi  said 
Selig  did  not  order  him  to  choose  among  a  donation,  fine  or  suspension. 

"This  was  already  in  motion  before  anything  happened  with  Senator  Mitchell,"  Giambi  said  last  week  at 
Angel  Stadium.  "They're  great  programs.  They're  great  for  baseball.  Bud  and  I  talked  about  it  a  few  times. 
He  liked  the  idea." 

The  Mitchell  investigation  is  turning  into  a  problematic  -  and  expensive  -  mess  for  Selig.  The  commissioner 
began  the  probe  after  the  book  "Game  of  Shadows"  detailed  how  Barry  Bonds  and  other  athletes 
reportedly  obtained  and  used  steroids. 

Selig  sold  owners  on  the  highly  debatable  proposition  that  Congress  might  intervene  if  baseball  did  not 
investigate  its  steroids  past.  Baseball  already  had  responded  to  congressional  pressure  -  by  adopting  a 
steroids  testing  program,  then  tightening  it  twice.  The  probe  could  cost  owners  $15  million,  or  more,  and 
some  owners  are  increasingly  skeptical  that  they'll  get  much  for  their  money. 

Kirk  Radomski,  a  former  New  York  Mets  clubhouse  attendant  who  admitted  to  steroid  trafficking,  provided 
names  of  alleged  users  to  Mitchell  in  accordance  with  his  plea  bargain,  Sl.com  reported  last  week.  But  as 
long  as  players  refuse  to  talk  to  Mitchell  and  the  government  does  not  share  evidence  with  him  that  would 
corroborate  Radomski's  claims,  baseball  could  have  far  more  to  lose  than  to  gain  if  Mitchell's  report  lists  all 
those  names. 

"You  might  as  well  be  accused  of  being  a  Communist,”  a  highly  placed  management  source  said.  This  was 
written  by  Bill  Shaikin  and  appeared  in  The  Los  Angeles  Times 
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Sen.  Mitchell  is  hearing  names  Posted  on  Wednesday.  August  22  2007 


Kirk  Radomski,  the  former  Mets  clubhouse  attendant  who  admitted  selling  steroids  to  scores  of  major 
leaguers,  recently  has  provided  names  of  users  in  a  meeting  with  baseball’s  lead  steroid  investigator, 
George  Mitchell,  Sl.com  has  learned  This  was  written  by  Jon  Heyman  and  appeared  at  Sl.com 


Radomski,  awaiting  federal  sentencing  after  pleading  guilty  to  distributing  steroids  to  "dozens  of  major 
leaguers,"  quietly  met  with  Mitchell  and  provided  names  of  former  steroid  clients,  sources  said.  Radomski's 
plea  and  agreement  to  cooperate  has  been  seen  by  some  MLB  people  as  baseball  investigators'  big  break 
in  the  case,  and  indications  are  that  he  was  the  star  witness  they  hoped  for. 


One  person  familiar  with  some  of  Mitchell’s  findings  said  people  are  going  to  be  "very  surprised”  by  how 
much  Mitchell  has  learned  about  baseball's  steroid  past  While  Mitchell  has  interviewed  hundreds  of  people, 
Radomski  is  believed  to  have  provided  the  juiciest  new  details  --  by  far  Radomski  is  said  by  federal 
authonties  to  have  been  a  supplier  of  steroids  to  current  and  former  major  leaguers  between  1995  and  2005 
after  previously  working  as  a  Mets  clubby  and  batboy. 


It  remains  to  be  seen  whether  Mitchell  will  make  some  or  all  of  the  names  known  in  his  final  report,  which 
may  be  presented  sometime  after  this  baseball  season  Some  owners  have  complained  pnvately  about  the 
expense  of  the  extensive  investigation,  which  is  believed  to  have  cost  at  least  $15  million.  But  one  other 
person  in  the  know  predicted.  "There's  going  to  be  more  to  this  report  than  people  think." 


Radomski  is  due  in  San  Francisco  court  on  Sept.  7,  when  he  will  be  sentenced,  and  while  his  plea  carries  a 
penalty  of  up  to  25  years,  his  sentence  has  been  said  by  authorities  to  depend  to  some  degree  on  his  level 
of  cooperation.  Associates  of  Radomski,  a  propnetor  of  Pro  Touch,  a  car  detailing  shop  in  St.  James,  Long 
Island,  told  Sl.com  in  May  he  was  willing  to  testify  both  to  baseball  and  the  courts.  One  associate  of 
Radomski  was  quoted  in  that  story  as  saying  he’s  "ready  to  sing,"  and  another  as  saying,  "When  you  see  the 
[steroid]  list,  it's  going  to  blow  your  mind." 


Regarding  Radomski’s  meeting  with  Mitchell,  John  Reilly,  Radomski’s  Long  Island-based  lawyer,  said, 
"We're  still  not  commenting.” 


John  Clark,  a  lawyer  in  Mitchell's  New  York-based  DLA  Piper  office,  declined  comment,  and  commissioner 
Bud  Selig  also  declined  comment. 


The  feds  raided  Radomski's  Manorville,  Long  Island,  home  in  December  2005  and  recovered  "thousands  of 
doses  of  numerous  types  of  anabolic  steroids,"  according  to  court  documents.  Authorities  also  are  in 
possession  of  phone  and  bank  records,  and  Radomski's  North  Fork  checking  account  revealed  23  deposits 
from  MLB-associated  individuals  between  May  2003  and  March  2005,  totaling  $33,935. 


Mitchell's  interview  with  Radomski  has  been  kept  out  of  the  media  until  now,  but  it  is  believed  to  have 
occurred  several  weeks  ago,  even  before  Mitchell's  highly-publicized  July  13  meeting  with  Yankees  slugger 
Jason  Giambi,  who  became  the  one  current  major  leaguer  to  cooperate.  Giambi's  agreement  to  testify  came 
after  Selig  threatened  to  discipline  Giambi  following  the  Yankee  star's  tacit  admission  of  steroid  use  to  USA 
Today.  Giambi  said  on  May  18  that  he  was  "wrong  for  doing  that  stuff'  in  an  article  about  steroids. 


Brian  O'Neill,  Giambi's  lawyer  in  the  meeting,  characterized  it  as  a  "confidential  inquiry"  and  declined  to 
comment,  except  to  say  of  Mitchell,  "He’s  an  unbelievably  good  guy,  a  delightful  guy." 
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According  to  reports,  Giambi  wasn't  compelled  to  discuss  steroid  usage  by  his  teammates  or  other 
ballplayers  but  rather  talked  extensively  about  his  steroid  past.  Giambi  was  said  to  have  been  "extremely 
cooperative"  by  someone  briefed  on  the  meeting.  Selig,  in  announcing  Giambi  would  not  be  disciplined, 
praised  Giambi  for  his  "frank"  and  "candid"  discussion  with  Mitchell  and  the  other  drug  investigators.  Selig 
didn't  attend  either  meeting  and  is  said  to  have  left  the  investigating  to  Mitchell. 


Giambi  is  believed  to  be  the  only  current  player  to  cooperate.  Gary  Sheffield  said  publicly  that  he  would  be 
happy  to  cooperate,  but  word  is  that  he  has  refused  MLB’s  request  to  do  so. 


While  Mitchell  has  received  almost  no  cooperation  from  current  players,  Mitchell  is  said  to  have  conducted 
hundreds  of  interviews,  and  recently  even  interviewed  Selig  regarding  his  own  role.  Selig  left  the  Barry 
Bonds  home  run  chase  earlier  this  month  to  meet  with  Mitchell,  who  recently  received  a  diagnosis  of 
prostate  cancer  and  has  been  working  around  his  personal  situation.  This  was  written  by  Jon  Heyman  and 
appeared  at  Sl.com 
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3.C.  NOTES 


SEE  AXSO: 

1 .  K. A.  Brown,  “Native  American  Team  Names  and  Mascots:  Disparaging  and  Insensitive  Or  Just  Part 
of  the  Game?”  (2002)  9: 1  Sports  Lawyer  Journal  1 15.  [racially  insensitive  team  names  and  logos] 

2.  Re:  Canadian  Football  League  and  Canadian  Human  Rights  Commission  et  al.  (1980),  109  D.L.R. 
(3d)  397  (Fed.  Ct.-  Trial  Div.).  [discrimination  based  on  nationality] 

3.  Youth  Bowling  Council  of  Ontario  v.  McLeod  (1990),  75  O.R.  (2d)  25 1  (Div.  Ct.).  [Canadian  judicial 
treatment  of  accommodation  of  a  handicap] 
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4.  (v) 


NOTES 


SEE: 


1.  Lecuyer  v.  Alberta  Junior  “A  ”  Hockey  League  (1977),  3  A.R.  213  (S.C.). 

In  this  case,  a  junior  “A”  hockey  player  was  suspended  for  one  year  for  “spearing”  another  player. 
The  Alberta  Supreme  Court  refused  to  grant  the  player  an  injunction  which  would  have  prevented 
league  officials  from  enforcing  the  suspension.  The  Court  held  that  an  injunction  is  an  equitable 
remedy  and  generally  is  “available  only  to  persons  who  themselves  have  behaved  equitably.” 

2.  Willey  v.  McLaughlin  et  al.  (1976),  49  C.P.R.  (2d)  86  (B.C.S.C.). 

In  this  case,  a  professional  golfer  accused  the  defendants  of  “conspiracy  to  injure  him”  by  suspending 
him  from  the  CPGA,  and  other  related  activities.  The  Court  granted  the  plaintiff  an  interlocutory 
injunction  restoring  him  to  the  CPGA,  and  restraining  any  other  disruptive  actions  of  the  defendants. 
In  reaching  this  decision,  the  Court  questioned  the  legality  of  various  CPGA  by-laws,  and  noted  that 
the  suspension  had  a  very  detrimental  effect  on  the  golfer’s  ability  to  earn  a  livelihood. 

3.  Gretzky  et  al.  v.  Ontario  Minor  Hockey  Association  et  al.  (1975),  64  D.L.R.  (3d)  467  (Ont.  H.C.). 

Two  amateur  hockey  players  (Wayne  Gretzky  and  Brian  Rorabeck)  sought  interim  injunctions 
against  the  defendants  to  restrain  the  defendants  from  doing  anything  that  would  prevent  them  from 
playing  in  the  Metropolitan  Toronto  Hockey  League.  The  interim  injunction  was  not  granted  for  two 
reasons:  (i)  the  court  found  that  such  injunctions  could  not  be  granted  to  enforce  a  contract  at  the  suit 
of  a  person  who  could  avoid  the  contract  (Gretzky  and  Rorabeck  were  both  minors),  and  (ii)  the 
applicants  had  failed  to  utilize  existing  remedies  in  the  form  of  appeal  procedures  within  the 
structure  of  the  defendant  Ontario  Hockey  Association  prior  to  proceeding  with  such  application. 

SEE  ALSO: 

1.  Ali  v.  State  Athletic  Comm.,  316  F.Supp.  1246  (1970).  [abuse  of  discretion  in  denial  of  boxer’s 
license] 

2.  Blalock  v.  LPGA ,  359  F.Supp.  1260  (1973).  [suspension  imposed  by  committee  of  competitors; 
illegal  exclusion] 

3.  Kane  v.  Canadian  Ladies’  Golf  Association,  [1992]  P.E.I.J.  No.  110  (S.C. -Trial  Div.).  [team 
selections  declared  null  and  void] 

4.  Kinnearv.  Piper  et  al.  (1978),  1  A.C.W.S.  573  (Ont.  H.C.J.).  [explanation  about  expulsion  required 
because  of  by-law] 

5.  Omaha  et  al.  v.  British  Columbia  Broomball  Society  ( 198 1 ),  13  A.C.W.S.  373  (B.C.S.C.).  [no  power 
to  suspend] 

6.  Yashin  v.  National  Hockey  League  (2000),  192  D.L.R.  (4th)  747  (Ont.  S.C.).  [plaintiff  had  no 
standing  to  bring  the  application  on  his  own  behalf] 
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5.  (v) 


NOTES 


SEE  ALSO: 

1.  R.  v.  Kemp,  [1993]  S.J.  No.  62  (Q.B.).  [no  intent  to  hit  spectator] 

2.  R.  v.  Leclerc(  1991),  4  O.R.  (3d)  788  (C.A.).  [consent  to  assaults  inherent  and  reasonably  incidental 
to  the  normal  playing  of  hockey] 

3.  R.  v.  McSorley,  [2000]  B.C.J.  No.  1993  (Prov.  Ct.).  [entire  decision;  description  of  unacceptable 
conduct  during  game  of  hockey] 
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NOTES 


►  Several  legal  consequences  followed  a  November  19,  2004  brawl  that  erupted  near  the 
end  of  an  Indiana  Pacers- Detroit  Pistons  game  at  The  Palace  in  Auburn  Hills, 
Michigan,  near  Detroit.  The  Pacers’  Ron  Artest,  Stephen  Jackson,  and  Jermaine 
O’Neal  actually  went  into  the  stands  and  engaged  in  altercations  with  several  fans 
after  one  fan.  Piston’s  season-ticket  holder  John  Green,  threw  and  hit  Artest  with  a 
cup  of  beer  after  Artest's  “hard  foul”  on  Piston’s  center  Ben  Wallace  at  the  end  of  a 
lay-up  with  only  seconds  remaining. 

•NBA  Commissioner  David  Stem  handed  down  suspensions  for  nine  players,  some 
of  them  unprecedented  in  their  length.  Stern  suspended  the  Pacers’  Artest  for  the 
remainder  of  the  season  (73  games  plus  the  playoffs),  Stephen  Jackson  for  30 
games,  Jermaine  O’Neal  for  25  games,  and  guard  Anthony  Johnson  for  five 
games.  The  Pistons’  Wallace  was  also  suspended  for  six  games.  For  leaving  the 
bench  during  the  brawl.  Pacers  guard  Reggie  Miller  and  Pistons  center  Elden 
Campbell,  forward  Derrick  Coleman  and  guard  Chauncey  Billups  were  each 
suspended  for  one  game.  Although  the  collective  bargaining  agreement  expressly 
provides  that  discipline  for  on  court  conduct  is  exclusively  and  unappealably 
within  the  commissioners  authority,  the  union  filed  an  appeal  in  early  December 
with  arbitrator  Roger  Kaplan  claiming  that  the  severity  of  the  suspensions  made 
this  a  special  case  requiring  review  by  the  impartial  arbitrator.  Kaplan  then  ruled 
that  he  does  have  the  authority  to  decide  whether  he  has  jurisdiction  over  the  case. 
Before  the  hearing,  the  NBA  filed  a  lawsuit  in  federal  district  court  in  Manhattan 
claiming  that  Kaplan  does  not  have  jurisdiction  to  hear  the  actual  appeal,  but  it 
did  not  seek  a  preliminary  injunction  to  bar  Kaplan  from  holding  a  hearing  on  the 
issue  of  whether  he  had  jurisdiction  to  determine  his  own  jurisdiction.  The  NBA 
also  did  not  participate  in  the  December  9  hearing,  after  which  Kaplan  ruled  just 
before  Christmas  that  (a)  he  did  have  jurisdiction  because  the  incident  was 
“obviously  not  on  the  playing  court,”  and  (b)  that  the  commissioner  had  just  cause 
for  all  of  the  disciplinary  actions  except  for  the  suspension  of  Jermaine  O’Neal, 
which  Kaplan  reduced  from  25  games  to  15  games.  The  union  then  sought  a 
court  order  in  the  Southern  District  of  New  York  enforcing  the  arbitral  decision  so 
as  to  prevent  the  league  from  extending  O’Neal's  suspension  beyond  15  games. 
The  order  enforcing  the  arbitral  award  was  entered  by  Judge  George  B.  Daniels, 
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allowing  O'Neal  to  resume  play  on  Christmas  Day.  The  NBA’s  suit  filed  earlier 
to  declare  that  the  arbitrator  did  not  have  jurisdiction  (and  thereby  effectively  to 
set  aside  the  arbitration  decision)  continued,  but  on  December  30  Judge  Daniels 
upheld  the  arbitrator’s  ruling  that  he  had  jurisdiction  and  dismissed  the  NBA’s 
case.  See  NBA  v.  NBPA,  (not  published  in  F.Supp.2d,  2005  wl  22869, 176  l.r.r.m.  (Bna) 
2487  (S.D.N.Y.  2005). 

•Oakland  County  (Michigan)  district  attorney  David  Gorcyca  on  December  7,  2004 
filed  misdemeanor  assault  and  battery  charges  against  5  of  the  Pacers  involved  in 
the  brawl  -  Ron  Artest,  David  Harrison,  Stephen  Jackson,  Anthony  Johnson  (all 
of  whom  were  charged  with  one  count),  and  Jermaine  O’Neal  (who  was  charged 
with  two  counts).  No  Pistons  were  charged.  In  addition,  misdemeanor  charges 
were  also  filed  against  seven  fans  who  were  involved  -  two  for  going  onto  the 
playing  court  during  a  game  (a  form  of  trespass),  two  with  two  counts  of  assault 
&  battery  (including  John  Green  who  threw  the  cup  of  beer  at  Artest  sparking  the 
incident),  and  three  with  one  count  of  assault  &  battery.  One  of  the  fans,  35  year 
old  Bryant  Jackson,  was  also  charged  with  felony  assault  for  throwing  a  chair  at 
Artest  during  the  melee.  In  mid-March  2005,  three  of  the  fans  pled  nolo  contender 
and  were  sentenced  to  probation  and  community  service  requirements  of  varying 
lengths.  In  late  March,  Bryant  Jackson  pleaded  guilty  to  the  felony  count  and  a 
misdemeanor  assault  and  battery  charge,  and  on  May  3  he  was  sentenced  to  two 
years  probation. 

•Civil  suits  were  filed  by  two  injured  fans  against  the  players,  teams,  NBA,  &  The 
Palace.  Those  suits  remained  pending  as  of  April  1,  2005.  _ 

•The  Pistons  and  The  Palace  at  Auburn  Hills  adopted  a  strict  policy  barring  anyone 
from  sitting  in  a  seat  other  than  the  ones  on  their  tickets,  and  the  Auburn  Hills  city 
council  made  it  a  misdemeanor  to  violate  this  policy.  While  this  was  initially 
enforced  only  by  ushers  politely  asking  fans  to  take  their  proper  seats,  in  early 
May  2005,  in  a  playoff  game  between  the  Pistons  and  Philadelphia  76ers,  two 
fans  were  arrested  and  booked  with  a  misdemeanor  punishable  by  90  days  in  jail 
and  a  $500  fine. 

•The  NBA  instituted  new  security  measures  shortly  after  the  incident  to  separate  the 
fans  from  the  players,  and  to  bar  fans  with  a  record  of  misconduct  from  entering 
NBA  arenas.  It  also  later  in  mid-February  2005  announced  a  new  more  detailed 
set  of  policies  relating  to  security,  alcohol  sales,  and  fan  behavior  at  games. 

These  new  guidelines  deal  with  the  number  of  security  officers  who  should  be 
employed,  when  and  how'  they  should  be  deployed,  and  how  officials  should  deal 
with  various  types  of  incidents.  They  also  ban  beer  sales  after  the  third  quarter, 
limit  the  size  of  cups  in  which  beer  can  be  sold  to  24  ozs.,  and  limit  the  number  of 


5-53 


beers  that  can  be  sold  to  any  one  customer  to  two  at  a  time.  And  they  detail  what 
types  of  fan  behavior  is  unacceptable  and  will  result  in  a  fan’s  ejection  from  the 
arena  and  being  barred  from  attending  future  games.  (See  the  NBA  Fan  Code  of 
Conduct  attached  at  the  end  of  this  document.) 

•  Several  major  college  conferences  adopted  rules  for  preventing  and  dealing  with 

hostile  fan-player  interaction.  The  Southeastern  Conference’s  policy  was  the 
most  aggressive,  barring  all  non-credentialed  persons  from  having  any  access  to 
the  “competition  area”  and  barring  players  from  leaving  that  area.  Any  non- 
credentialed  person  who  enters  a  competition  area  will  be  removed  from  the 
facility,  arrested  for  trespass,  denied  the  right  to  attend  future  games,  and 
disciplined  by  the  institution  if  a  student. 

►  There  was  another  fan-player  altercation  in  an  incident  at  Fenway  Park  on  April  14  in  a 

game  between  the  Yankees  and  Red  Sox.  As  Yankee  right  fielder  Gary  Sheffield  was 
chasing  down  a  double  in  the  right  field  comer,  he  interacted  with  two  fans,  Chris 
House  and  Matthew  Donovan.  Sheffield  claims  that  House  reached  over  the  rail  and 
punched  him,  although  House  denies  that.  Sheffield  then  shoved  House  hard  before 
throwing  the  ball  back  into  the  infield.  Another  fan,  Donovan,  then  poured  beer  on 
Sheffield,  who  returned  to  the  game  without  further  incident.  The  Red  Sox  later 
rescinded  House’s  season  tickets  and  denied  Donovan  the  right  to  buy  any  more  Red 
Sox  tickets  in  2005.  MLB’s  vice  president  in  charge  of  discipline.  Bob  Watson, 
decided  on  April  20,  2005  not  to  discipline  Sheffield  in  any  way  for  the  incident. 

Then  on  May  5,  a  Boston  magistrate  judge  dismissed  misdemeanor  disorderly 
conduct  charges  against  House  and  Donovan  because  of  a  lack  of  evidence. 

►  Former  New  York  Yankees  Jeff  Nelson  and  Karim  Garcia,  who  had  been  charged  with 

assault  against  a  Fenway  Park  groundskeeper  for  their  conduct  during  a  brawl 
between  players  and  fans  in  the  Yankees  bullpen  during  Game  3  of  the  2003 
American  League  Championship  Series,  reached  a  deal  in  October  2004  with  the 
Suffolk  County  (Mass.)  state  district  court  that  provided  for  a  dismissal  of  the  charges 
after  six  months  if  the  players  performed  50  hours  of  community  service  and 
submitted  to  an  anger-management  evaluation. 

NBA  Fan  Code  of  Conduct 

The  National  Basketball  Association,  [team  name],  and  [arena  name]  are  committed  to 
creating  a  safe,  comfortable,  and  enjoyable  sports  and  entertainment  experience.  NBA 
fans  have  a  right  to  expect  an  environment  where: 

•  Players  will  respect  and  appreciate  each  and  every  fan. 
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•  Guests  will  be  treated  in  a  consistent,  professional  and  courteous  manner  by  all 

arena  and  team  personnel. 

•Guests  will  enjoy  the  basketball  experience  free  from  disruptive  behavior,  including 
foul  or  abusive  language  or  obscene  gestures. 

•  Guests  will  consume  alcoholic  beverages  in  a  responsible  manner.  Intervention 

with  an  impaired,  intoxicated  or  underage  guest  will  be  handled  in  a  prompt  and 
safe  manner. 

•  Guests  will  sit  only  in  their  ticketed  seats  and  show  their  tickets  when  requested. 

•  Guests  will  not  engage  in  fighting,  throwing  objects  or  attempting  to  enter  the  court, 

and  those  who  engage  in  any  of  these  actions  will  immediately  be  ejected  from 
the  game. 

•Guests  will  smoke  in  designated  smoking  areas  only. 

•There  will  not  be  any  obscene  or  indecent  messages  on  signs  or  clothing. 

•  Guests  will  comply  with  requests  from  arena  staff  regarding  arena  operations  and 

emergency  response  procedures. 

The  arena  staff  has  been  trained  to  intervene  where  necessary  to  help  ensure  that  the 
above  expectations  are  met,  and  guests  are  encouraged  to  report  any  inappropriate 
behavior  to  the  nearest  usher,  security  guard  or  guest  services  staff  member.  Guests  who 
choose  not  to  adhere  to  these  provisions  will  be  subject  to  ejection  without  refund  and 
revocation  of  season  tickets  and  may  also  be  in  violation  of  city  ordinances  resulting  in 
possible  arrest  and  prosecution. 

The  NBA,  [team  name],  and  [arena  name]  thank  you  for  adhering  to  the  provisions  of  the 
NBA  Fan  Code  of  Conduct. 

►  Vancouver  Canucks  star  forward  Todd  Bertuzzi  pled  guilty  in  December  2004  to 

charges  of  assault  with  bodily  harm.  The  charges  had  been  filed  in  July  by  the  British 
Columbia  Crown  Prosecutor  for  Bertuzzi’s  crippling  hit  on  the  Colorado  Avalanche's 
Steve  Moore  during  a  game  on  March  8,  2004  in  Vancouver.  Bertuzzi  hit  Moore 
from  behind  and  then  drove  his  face  into  the  ice,  causing  a  broken  neck  and  other 
injuries.  The  NHL  had  suspended  Bertuzzi  for  the  balance  of  the  2003-04  season  and 
took  the  position  that  this  was  discipline  enough.  However,  with  the  precedent  set  in 
2000  when  the  Crown  successfully  prosecuted  the  Boston  Bruins’  Marty  McSorley 
for  a  vicious  “from  behind”  stick  hit  to  the  head  of  the  Canucks  Donald  Brashear 
during  a  game  in  Vancouver,  it  would  likely  have  been  difficult  for  the  Crown  not  to 
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prosecute  a  home  team  player  for  similar  conduct.  In  a  negotiated  sentence  similar  to 
that  given  to  McSorley,  Bertuzzi  was  given  a  year’s  probation  (called  a  “conditional 
discharge”  in  Canada)  during  which  he  could  not  play  in  a  game  against  Moore 
(which  was  moot  since  there  were  no  NHL  games  played  in  2004-05)  and  was 
required  to  perform  80  hours  of  community  service.  Moore  had  requested  that 
sentencing  be  delayed  to  allow  him  to  appear  before  the  court  and  make  a  statement, 
but  the  court  rejected  the  request  and  entered  the  sentence  agreed  to  by  the  plea 
bargain. 

►  The  Colorado  Avalanche’s  Steve  Moore  on  February  17,  2005  filed  a  civil  damages 

suit  in  state  district  court  in  the  County  of  Denver,  Colorado,  against  Canucks 
forward  Todd  Bertuzzi  as  well  as  the  Vancouver  Canucks,  the  Canucks’  left  wing 
Brad  May,  head  coach  Marc  Crawford,  former  general  manager  Brian  Burke,  and 
owner,  the  Orca  Bay  limited  partnership.  The  suit  charges  civil  conspiracy,  assault, 
battery,  and  negligence.  As  to  the  first  of  these  claims,  Moore  alleges  that  injuries  he 
sustained  from  the  vicious  hit  Bertuzzi  made  on  him  in  a  March  8,  2004  NHL  game 
in  Vancouver  (see  previous  item)  were  the  result  of  a  conspiracy  among  all  of  the 
defendants  that  began  in  Colorado.  The  factual  allegations  behind  the  conspiracy 
claim  are  that  the  attack  was  preceded  by  threats  against  Moore  on  February  16,  2004 
following  a  game  between  the  two  teams  in  Colorado  during  which  Canucks’  captain 
Markus  Naslund  was  injured  by  a  hard  check  from  Moore.  Moore  alleges  that  May 
then  placed  a  bounty  on  him  and  that  Burke  and  Crawford  made  “veiled  threats  and 
incendiary  comments”  that  ultimately  led  Bertuzzi  to  retaliate  against  Moore  in 
Vancouver. 

►  Former  Vancouver  Canucks  president  and  GM  Brian  Burke  on  April  14,  2005  filed  a 

defamation  lawsuit  in  British  Columbia  Supreme  Court  in  Vancouver  against  New 
York  Post  hockey  writer  Larry  Brooks,  for  comments  Brooks  wrote  related  to  the 
Bertuzzi  assault  on  Steve  Moore.  Brooks  strongly  implied  that  the  Canucks 
organization  and  Burke  in  particular  were  involved  in  planning  the  retaliation  for 
Moore’s  vicious  hit  on  Canucks’  Markus  Naslund  in  a  game  three  weeks  before  the 
Bertuzzi-Moore  incident.  Burke  claims  that  Brooks’  statements  were  false  and  have 
caused  serious  injury  to  Burke’s  reputation. 
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7  (v)  NOTE 

1.  Kapp  et  al.  v.  B.C.  Lion  Football  Club ,  (1967)  64  D.L.R.  (2d)  426  (B.C.S.C.) 

The  B.C.  Lions  suspended  the  plaintiff  for  negotiating  with  the  Houston  Oilers  while  still 
under  contract.  The  plaintiff  sought  an  interim  injunction  restraining  the  defendant  from 
enforcing  suspension.  Dryer  J.,  of  the  British  Columbia  Court  of  Appeal  refused  the 
injunction,  stating  that  in  effect  the  plaintiff  was  seeking  a  mandatory  order  of  specific 
performance.  To  lift  the  suspension  would  be  to  do  obliquely  what  the  court  will  not  to 
directly,  that  is  specifically  enforce  a  contract  of  personal  service.  The  lifting  of  the 
suspension  would  restore  the  player  to  his  former  position  as  an  employee  and  it  would  be 
quite  impossible  for  the  court  to  supervise  or  control  the  performance  of  his  duties  as  such, 
much  less  the  quality  of  that  performance. 
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8.C  (v) 


NOTES 


SEE: 

1.  MLB  v.  Christ  (formerly  MLB  v.  Butterworth ),  181  F.  Supp.  2d  1316  (N.D.  Fla.  2001) 

The  Eleventh  Circuit  has  affirmed  the  District  Court  decision  reported  last  year,  which  inter 
alia  reaffirmed  baseball’s  antitrust  exemption  over  the  “business  of  baseball,”  thus  rejecting 
the  earlier  Florida  state  court  decisions  in  the  first  Butterworth  and  Morsani  cases,  and 
reaffirmed  a  long  line  of  cases  holding  that  state  antitrust  law  could  not  be  employed  against 
baseball  because  of  the  dormant  commerce  clause  of  the  U.S.  Constitution.  Former  Florida 
Attorney  General  Bob  Butterworth  had  issued  investigative  subpoenas  on  the  Marlins,  Devil 
Rays,  and  MLB  relating  to  the  possibility  that  a  Florida  team  was  a  potential  target  for 
contraction  in  violation  of  antitrust  law.  However,  the  subpoenas  were  quashed  in  December 
2001  by  an  injunction  of  the  Northern  District  of  Florida.  The  Appellate  Court  affirmed. 


SEE  ALSO: 

1.  Fraser  v.  Major  League  Soccer,  284  F.3d  47  (1st  Cir.  2002),  aff  g  97  F.Supp.2d  130  (D. 
Mass.  2000).  [Court  of  Appeals  rejected  antitrust  challenge  to  M.L.S.  citing  broad 
geographic  market  and  lack  of  prior  competition;  no  mention  of  “single  entity”  argument 
accepted  at  Distnct  Court] 

2.  Linesman  v.  World  Hockey  Assn.,  439  F.Supp.  1315  (1977).  [age  restriction  found  to  be 
unjustifiable  boycott  contrary  to  antitrust  law] 

3.  Mackey  v.  N.F.L.,  543  F.2d  606  (1976),  aff  g  407  F.Supp.  100  (1975);.  [“Rozelle  Rule”  (N.F.L. 
compensation  system)  found  unreasonable  violation  of  antitrust] 

4.  McCourt  v.  California  Sports  Inc.,  600  F2d  1 193  (1979);  rev’g  460  F.Supp.  904  (1978).  [antitrust 
challenge  to  N.H.L  compensation  system  rejected  because  of  labour  exemption] 

5.  N.B.A.  v.  Williams,  45  F.3d  684  (2nd  Cir.  1995).  [antitrust  law  does  not  apply  to  collective  bargaining 
even  after  labour  agreement  expires] 

6.  Radovich  v.  N.F.L.,  352  U.S.  445  (1957).  [football  not  covered  by  baseball’s  antitrust  exemption] 

7.  Smith  v.  Pro  Football  Inc.,  593  F.2d  1 173(1978),  aff  g  420  F.Supp.  738  (1976).  [imposed  draft  was 
unreasonable  restraint  of  trade  violating  antitrust  law] 


D.  (i  ii) 
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NOTES 


SEE  A.LSO: 

1.  Boduch  v.  Harper  (1974),  64  D.L.R.  (3d)  463  (Ont.  H.C.J.).  [injunction  striking  down  “residence 
and  release”  system  rejected] 

2.  Sheddon  v.  O.M.J.H.L.(  1978),  19  O.R.  (2d)  1.  [injunction  may  be  given  to  prevent  irreparable  loss 
of  professional  opportunities] 
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E.  Limits  on  the  Granting,  Contracting  and  Moving  of  Franchises 

(i)  Introductory  Notes 

The  major  thrust  of  these  materials  has  been  the  relationship  between  players  and  clubs  in 
professional  sports.  The  following  section  provides  some  insight  into  the  limitations  on  the  ownership  and 
movement  of  professional  sports  franchises.  The  cases  reproduced  in  this  section  raise,  in  particular,  the 
following  issues: 

1.  The  ability  of  existing  league  members  to  determine  the  suitability  of  a  prospective  owner 
where  a  transfer  of  ownership  of  a  franchise  is  contemplated; 

2.  the  ability  of  existing  league  members  to  control  the  creation  of  new  franchises  in  the  league; 

3.  the  ability  of  existing  league  members  to  control  the  movement  of  a  team  from  one  location 
to  another; 

4.  the  ability  of  a  city  or  municipality  to  prevent  the  movement  of  a  sports  franchise  to  another 
location;  and 

5.  the  ability  of  existing  league  members  to  unilaterally  contract  a  franchise. 

In  the  Canadian  context,  the  first  three  issues  noted  above  may  be  effected  by  Section  48  of  the 
Competition  Act ,  which  is  set  out  earlier  in  these  materials. 

It  is  also  interesting  to  note  that,  in  addition  to  the  issues  raised  in  this  section,  the  courts  have  also 
dealt  with  such  matters  as  the  ability  of  a  league  to  prevent  members  from  acquiring  ownership  interests  in 
other  sports  leagues.  See,  for  example,  N.A.S.L  v.  N.F.L.,  670  F.2d  1249  (1982). 
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9.  THE  PLAYER’S  AGENT 

(i)  Introductory  Notes 

Background 

Until  a  couple  of  decades  ago,  most  players  negotiated  their  own  contracts  with  their 
respec  tive  teams.  Since  that  time,  however,  the  involvement  of  professional  player  agents  has  grown 
steadily  to  the  point  where  it  is  now  quite  rare  for  a  player  to  negotiate  a  contract  directly  with  the 
club.  The  growth  in  the  use  of  player  agents  can  be  attributed  primarily  to  the  enormous  increase 
in  player  salaries.  With  the  larger  financial  stakes,  players  have  turned  to  professional  agents  in  an 
effort  to  obtain  favourable  contracts  and  to  advise  them  with  respect  to  their  legal  rights,  financial 
management,  and  tax  planning.  Although  there  are  many  factors  which  have  contributed  to  the 
escalation  in  salaries,  the  major  factors  are:  elimination  of  reserve  clauses;  the  creation  of  competing 
leagues;  the  development  of  free  agency;  mandatory  salary  arbitration;  the  development  of  collective 
bargaining;  and  increased  media  exposure  and  revenue  from  radio,  network  television,  cable 
television,  and  pay-per-view. 

Role  of  Agents 

An  agent  is  someone  who  is  given  authority  to  transact  business  on  behalf  of  another.  The 
contract  between  the  player  and  his  agent  establishes  the  nature  and  extent  of  the  agent’s  authority 
to  act  on  behalf  of  the  athlete.  It  is  advisable  that  the  player/agent  agreement  be  in  writing,  and  the 
athlete  should  obtain  independent  legal  advice  before  entering  into  an  agreement  with  an  agent. 

The  role  of  the  agent  will,  of  course,  vary  depending  on  the  agreement  with  the  athlete.  In 
certain  instances,  the  agent’s  role  may  be  limited  simply  to  negotiating  the  initial  contract. 

In  other  instances,  the  agreement  may  be  much  broader  and  may  include  complete  financial 
management  services.  The  following  is  a  list  of  services  commonly  provided  by  a  player  agent; 

1.  Negotiating  the  terms  of  the  original  contract.  Many  aspects  of  the  Standard  Player 
Contract  are  not  negotiable.  Substantial  latitude,  however,  still  exists  for  individual 
negotiation.  The  agent  will  negotiate:  the  length  of  the  contract;  whether  the  contract 
is  to  be  guaranteed  by  the  club;  signing  bonuses;  base  salary  and  the  form  of  payment 
of  the  base  salary,  (i.e.  salary  deferral;  performance  incentives;  and  payment  of 
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expenses  to  players  such  as  travelling  expenses,  moving  expenses,  and  meal 
allowances. 

2.  Protecting  the  interests  of  the  player  during  the  term  of  the  contract.  This  may  include 
such  matters  as  renegotiating  a  contract  during  its  term,  trades,  handling  of  salary 
and/or  grievance  arbitrations,  or  resolving  disputes  with  the  club. 

3.  Counselling  the  client.  Because  of  the  relative  lack  of  sophistication  of  many  young 
athletes,  an  agent  will  provide  counselling  regarding  such  matters  as  legal  rights,  tax 
planning,  and  investment  advice. 

4.  Financial  management  services.  In  many  instances  the  agent,  or  the  agent’s 
management  company,  will  administer  the  player’s  financial  planning.  For  example, 
it  is  not  uncommon  for  an  agent  to  arrange  for  a  player’s  salary  to  be  paid  directly  to 
the  agent,  with  the  agent  paying  the  player  an  allowance  and  investing  the  balance. 

5.  Marketing.  This  is  an  area  where  a  skilful  agent  can  significantly  increase  the  player’s 
income  by  arranging  such  ventures  as  product  endorsements  and  personal 
appearances.  The  agent  must  be  aware  of  the  applicable  terms  of  the  Standard  Player 
Contract  and  Collective  Agreements  which  may  have  a  bearing  on  marketing 
opportunities.  The  agent  will  also  attempt  to  ensure  that  there  is  no  unauthorized  use 
of  the  player’s  image  or  name  for  commercial  purposes. 

6.  Preparing  the  player  for  his  life  after  his  playing  career  is  over.  This  may  include 
matters  such  as  financial  and  tax  planning  as  well  as  helping  the  player  obtain  some 
other  form  of  employment  after  retiring  from  professional  sport. 


Compensation 

The  form  of  the  agent’s  compensation  will  vary  depending  on  the  contract  with  the  player. 
Compensation  can  be  based  on  an  hourly  rate,  a  flat  rate,  a  percentage  of  the  player’s  income,  or  a 
combination  of  the  three.  Most  agents,  generally  speaking,  work  on  a  percentage  basis.  This  is 
typically  3%  to  10%  of  the  player’s  “compensation”.  The  definition  of  the  player’s  “compensation” 
becomes  very  important  in  determining  the  agent’s  compensation.  “Compensation”  may  include 
signing  bonuses,  incentive  payments,  and  income  from  endorsements  and  personal  appearances. 

Another  very  important  factor  regarding  the  agent’s  compensation  is  the  timing  of  payments 
to  the  agent.  It  must  be  established  whether  the  agent  will  receive  remuneration  upon  execution  of 
the  Standard  Player  Contract,  or  whether  the  remuneration  will  be  deferred  over  a  longer  period.  The 
interests  of  the  player  and  the  agent,  in  this  regard,  can  often  diverge  as  the  agent  will  want  to  receive 
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compensation  at  the  earliest  possible  date.  In  many  instances,  the  signing  bonus  negotiated  by  the 
agent  for  the  player  becomes  the  agent’s  compensation  for  negotiating  the  contract. 

In  1982,  the  National  Football  League  imposed  certain  maximum  compensation  rules  for 
N.F.L.  player  agents.  The  agent  is  limited  to  10%  of  the  player’s  compensation  in  the  first  year  of 
the  player’s  contract  in  excess  of  the  minimum  salary  stipulated  by  the  N.F.L.  collective  agreement. 
In  the  second  year  of  the  player’s  contract,  the  agent  is  limited  to  5%  of  the  compensation  received 
by  the  player  in  excess  of  the  minimum  league  salary.  In  the  third  year,  this  figure  declines  to  2% 
of  compensation  received  in  excess  of  the  stipulated  minimum  salaries.  These  percentages  can  be 
increased,  however,  if  the  agent  manages  to  negotiate  guaranteed  contracts,  where  the  agent  has 
negotiated  “exceptional”  contract  terms,  or  if  the  agent  has  spent  an  exceptional  amount  of  time  in 
negotiations  and  the  player  agrees  to  the  increased  fee.  It  should  also  be  noted  that  the  N.F.L. 
collective  agreement  defines  “compensation”,  for  the  purposes  of  calculating  the  agent’s 
remuneration,  to  include  the  base  salary  and  signing  bonuses  attributable  to  the  base  years  of  the 
contract,  but  exclude  matters  such  as  incentive  bonuses,  collectively  bargained  benefits,  or  benefits 
automatically  provided  by  the  Standard  Player  Contract. 

Selecting  an  Agent 

The  player  must  consider  the  competence  and  experience  of  the  agent  as  well  as  matters  of 
personal  compatibility.  The  player  must  also  consider  whether  to  hire  a  lawyer  as  an  agent.  While 
many  agents  are  non-lawyers,  the  advantages  to  a  player  of  using  a  lawyer  as  an  agent  include: 
lawyers  are  bound  by  legal  and  ethical  codes  of  conduct,  lawyers  can  advise  as  to  many  legal  issues 
that  may  anse,  and  lawyers  have  expertise  in  negotiating  and  drafting  contracts. 

Ethical  Issues 

In  recent  years,  there  has  been  much  discussion  of  the  ethical  issues  involved  in  the 
player/agent  relationship.  Many  of  these  ethical  concerns  relate  to  conflicts  of  interest  between  the 
player  and  his  agent.  An  example  of  such  a  conflict  arises  when  an  agent  also  happens  to  act  for  the 
Players’  Association.  Another  area  of  conflict  which  is  fairly  common  arises  where  an  agent 
represents  several  players  on  the  same  team.  The  agent  may  be  attempting  to  negotiate  contracts  on 
behalf  of  two  players  who  are  competing  for  the  same  position  on  the  same  team.  Other  areas  of 
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conflict  involve  financial  matters  where  the  interests  of  the  player  and  the  agent  diverge.  As  noted 
above,  a  player  may  seek  to  have  salary  deferred  over  a  long  period  of  time,  whereas  the  agent  may 
prefer  to  see  that  salary  paid  immediately  in  order  to  receive  compensation  at  an  earlier  date.  In 
addition,  an  agent  will  have  an  interest  in  ensuring  that  a  young  player  commences  a  playing  career 
at  a  young  age,  whereas  the  player  may  have  an  interest  in  furthering  educational  goals.  Other  major 
ethical  areas  of  concern  include  the  solicitation  of  potential  clients  by  agents,  and  the  handling  of  the 
client’s  funds  and  property. 

Regulation  of  Professional  Sports  Agents 

The  ethical  problems  referred  to  above,  plus  concerns  over  the  competence  of  agents,  have 
prompted  some  developments  in  the  regulation  of  professional  sports  agents. 

If  an  agent  is  also  a  lawyer  then  the  agent  will  be  bound  by  the  ethical  codes  of  conduct  in 
force  in  that  particular  jurisdiction  and  by  normal  duties  of  care  imposed  on  lawyers.  Therefore,  the 
major  concern  in  terms  of  regulation  involves  agents  who  are  not  lawyers. 

There  have  been  several  attempts  in  the  United  States  to  regulate  professional  sports  agents. 
In  the  following  section,  a  list  of  states  that  have  passed  agent  regulation  is  provided.  In  addition  to 
statutes  in  vanousU.S.  junsdictions,  certain  non-statutory  regulatory  schemes  have  been  developed. 
For  example,  in  1982,  the  National  Football  League  established  a  scheme  for  the  certification  of 
N.F.L.  player  agents.  Certification  is  a  prerequisite  for  negotiating  N.F.L.  player  contracts,  and  such 
certification  may  be  denied  for  a  variety  of  grounds  including  previous  misconduct  by  the  agent  and 
any  other  conduct  effecting  the  agent’s  integrity  or  competence.  In  addition,  N.F.L.  rules  contain 
disciplinary  provisions  for  agents  who  fail  to  comply  with  the  certification  scheme.  Other  matters 
covered  by  the  N.F.L.  Agreement  include  limits  on  the  solicitation  of  players  by  agents  and  the 
imposition  of  ethical  rules  of  conduct  on  agents. 

The  Association  of  Representatives  of  Professional  Athletes  (ARPA),  which  is  a  voluntary 
association,  has  established  a  code  of  ethics  dealing  with  the  conduct  of  its  members.  It  should  be 
noted  that  agents  acting  on  behalf  of  major  league  baseball  players  must  obtain  a  signed 
authorization  from  a  player  before  they  may  negotiate  with  the  club  on  behalf  of  a  player. 

Recently,  the  National  Conference  of  Commissioners  on  Uniform  State  Laws,  with  the 
endorsement  of  the  N.C.A.A.,  developed  the  Uniform  Athlete  Agents’  Act.  This  legislation, 
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reproduced  in  the  pages  that  follow,  is  already  implemented  in  many  states  and  requires  all  sport 
agents  to  register  with  a  specific  state  agency  in  order  to  obtain  a  license  to  conduct  business.  This 
recent  attempt  will  probably  prove  to  be  more  successful  at  regulating  professional  sports  agents  in 
the  United  States  as  the  act  establishes  a  uniform  set  of  rules  regulating  athletes’  agents  and  holds 
them  accountable  for  their  actions. 
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Agents  &  Agent  Regulation 

►  As  of  April  1,  2007,  the  UAAA  had  been  passed  in  35  states  and  two  territories: 
Alabama,  Arizona,  Arkansas,  Connecticut.  Delaware.  District  of  Columbia,  Florida, 
Georgia,  Idaho,  Indiana,  Kansas,  Kentucky,  Louisiana,  Maryland,  Minnesota. 
Mississippi,  Missouri,  Montana,  Nevada.  New  Hampshire,  New  York,  North 
Carolina,  North  Dakota.  Oklahoma,  Oregon,  Pennsylvania.  Rhode  Island.  South 
Carolina,  South  Dakota,  Tennessee,  Texas,  Utah,  U.S.  Virgin  Islands,  Washington, 
West  Virginia,  Wisconsin,  and  Wyoming.  (Oregon,  South  Dakota  &  Wyoming  are 
new  in  the  last  year.) 

--Three  states  had  active  UAAA  legislation  in  its  legislative  chambers:  New  Jersey, 
New  Mexico,  and  Hawaii. 

-Five  states  had  existing,  non-UAAA  laws  regulating  athlete  agents:  California, 
Colorado,  Iowa,  Michigan,  and  Ohio. 

—Ten  states  and  one  territory  had  no  existing  law  regulating  athlete  agents:  Alaska, 
Hawaii,  Illinois,  Maine,  Massachusetts,  Nebraska,  New  Jersey,  New  Mexico,  Puerto 
Rico,  Vermont,  and  Virginia. 

—This  list  can  be  updated  at  any  time  by  checking  the  NCAA's  web  site  at 
http://vvwwl  ncaa.org/membership/enforcement/agents/uaaa/historv.html. 


—This  list  can  be  updated  at  any  time  by  checking  the  NCAA’s  web  site  at 
http://wwwl.ncaa.org/membership/enforcement/agents/uaaa/history.html. 


►  On  September  24,  2004,  President  Bush  signed  into  law  The  Sports  Agent  and 

Responsibility  Trust  Act  (SPARTA),  Public  Law  108-304.  The  Senate  passed  it  as 
S.  1 1 70  on  September  9.  It  had  passed  the  House  of  Reps,  in  June  2003  as  H.R.36 1. 
The  bill  was  filed  in  the  Senate  by  Sen.  Ron  Wyden  (D-Ore.).  In  the  House  it  was 
co-authored  by  former  Nebraska  football  coach  Rep.  Tom  Osborne,  R-Neb.,  and  Rep 
Bart  Gordon,  D.-Tenn.  The  act  forbids  sports  agents  from  the  following:  (1 )  Giving 
false  or  misleading  information  to  a  student-athlete;  (2)  Making  false  or  misleading 
promises  or  misrepresentations  to  a  student-athlete;  (3)  Providing  anything  of  value 
to  the  student  or  any  individual  associated  with  the  student,  including  friends  and 
family;  (4)  Failing  to  disclose  in  writing  that  the  student  may  lose  eligibility  to 
compete  as  a  student-athlete  if  he  or  she  signs  an  agency  contract;  (5)Predating  or 
postdating  contracts.  The  act  also  requires  the  agent  and  athlete  to  notify  the  athletic 
director  at  the  student's  school  within  72  hours  of  signing  a  contract.  Violations  will 
be  enforced  under  the  Federal  Trade  Commission  Act  as  unfair  or  deceptive  acts  or 
practices  punishable  by  fines  of  up  to  $1 1,000  per  incident,  to  be  paid  by  the  sports 
agent.  The  Act  expressly  supplements  current  state  agent  regulation  laws;  it  does  not 
replace  or  preempt  these  laws  since  nothing  in  it  is  inconsistent  with  any  state 
requirements. 
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►  Steinberg  v.  Dunn,  (not  published  in  F.3d),  2005  wl  712487  (9th  Cir.  2005)  -  Reversed  on 
March  30,  2005  the  November  2002  jury  verdict  that  awarded  over  $47  million 
dollars  in  damages  to  Leigh  Steinberg  and  his  then  Assante-affiliated  Steinberg, 
Moorad  &  Dunn  agency  firm,  against  David  Dunn  and  his  Athletes  First  agency  firm, 
for  Dunn’s  having  left  SM&D  and  improperly  taking  several  clients  with  him  in 
contravention  of  a  non-compete  clause  in  Dunn's  employment  contract.  The  Ninth 
Circuit  reversed  the  judgment  on  the  grounds  that  the  trial  judge,  Ronald  Lew,  had 
failed  to  instruct  the  jury  that  the  non-compete  clause  in  Dunn's  contract  was  invalid 
under  California  law  and  made  several  other  material  errors  injury  instructions 
related  to  California  unfair  competition  law.  The  case  is  now  remanded,  possibly  for 
another  trial.  [Note:  As  a  result  of  the  original  verdict,  Dunn  and  Athletes  First  both 
had  filed  for  bankruptcy.  ] 

Prominent  baseball  agent  Jeff  Moorad  became  the  CEO  of  the  Arizona  Diamondbacks 
in  late  2004,  replacing  long-time  Diamondback  CEO  Jerry  Coangelo  who  had  a 
falling  out  with  the  new  ownership  group.  The  MLBPA  announced  that  it  would 
investigate  when  Moorad  knew  about  his  new  position  and  what  activities  he 
undertook  on  behalf  of  players  after  that,  suggesting  some  possible  conflict  of  interest 
concerns  if  Moorad  acted  on  behalf  of  players  after  knowing  he  wnuld  be  part  of 
management.  No  public  claims  of  any  wrongdoing  have  been  made  since.  In  late 
February  2005,  MLB  approved  Moorad’s  acquiring  a  20%  minority  ownership 
interest  in  the  team. 


^-The  NFLPA  Committee  on  Agent  Regulation  and  Discipline  (CART  -  formerly  the 
Disciplinary  Committee)  in  June  2004  issued  a  complaint  against  agent  Hadley 
Engelhard  for  two  violations  of  the  certification  regulations:  (1)  giving  his  NFLPA 
web  site  password  to  a  reporter,  and  (2)  changing  his  agent  fee  for  a  player  without 
giving  the  player — client  full  disclosure.  The  committee  voted  to  issue  a  letter  of 
reprimand  and  fine  Engelhard  $10,000  for  each  offense.  Engelhard  immediately 
appealed  the  action  to  the  designated  arbitrator,  Roger  Kaplan.  As  of  April  1 ,  that 
appeal  remains  pending  while  the  parties  to  negotiate  a  settlement. 

S^The  NFLPA  Committee  on  Agent  Regulation  and  Discipline  in  November  2004  also 
charged  agent  Gary  Wichard  with  giving  his  password  to  the  union’s  web  site  to  an 
ESPN  reporter.  Subsequently,  Wichard  agreed  to  accept  a  letter  of  reprimand 
(which  is  publicly  made  available  to  NFL  players  on  the  web  site)  and  a  $25K  fine. 
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►  The  NFLPA  Committee  on  Agent  Regulation  and  Discipline  decided  in  late  2004  to 
issue  a  complaint  and  suspend  for  one  year  agent  Jerome  Stanley  for  failing  to  notify 
the  Cleveland  Browns  in  2004  that  his  client,  Dennis  Northcutt.  was  exercising  an 
option  in  his  contract  to  become  a  free  agent.  The  Committee  also  voted  to  bar 
Stanley  from  receiving  any  fee  for  the  3-year,  $9  million  renegotiated  deal  for 
Northcutt  that  Stanley  subsequently  worked  out  with  the  Browns.  Stanley  claims 
that  he  did  give  the  necessary  notice  and  there  was  only  a  question  about  whether  it 
was  technically  deficient,  an  issue  that  became  moot  when  the  renegotiated  deal  was 
reached.  Stanley  appealed  the  suspension  and  a  hearing  before  arbitrator  Roger 
Kaplan  was  scheduled  for  the  first  week  in  April. 


►  The  NFLPA  Committee  on  Agent  Regulation  and  Discipline  decided  in  late  2004  to 

issue  a  complaint  against  agent  Neil  Comrich  for  testifying  as  an  expert  witness  in  a 
deposition  on  behalf  of  defendant  General  Motors  Corp.  in  a  case  brought  by  the 
estate  of  deceased  former  Kansas  City  Chiefs  player  Derrick  Thomas.  The  lawsuit 
in  question  was  brought  by  Thomas’  mother,  Edith  Morgan,  on  behalf  of  his  estate, 
alleging  that  Thomas  was  killed  in  an  accident  in  January  200  while  driving  his 
Chevrolet  Suburban  because  the  vehicle  was  defective.  GM  eventually  won  the  case 
when  a  Jackson  County  (Missouri)  Circuit  Court  jury  found  that  the  Suburban  was 
not  defective.  Comrich,  whose  testimony  was  focused  on  Thomas’  future  earning 
potential  as  part  of  a  damages  assessment,  never  testified  at  trial  because  the  issue  of 
damages  was  rendered  moot  by  the  “no  liability”  verdict.  But  the  NFLPA  was 
concerned  that  Comrich’s  testifying  against  the  estate  of  a  former  NFL  player 
created  some  conflicts,  especially  when  it  was  determined  that  Comrich  used  his 
NFLPA-certified  agent  password  to  gain  access  on  the  union's  web  site  to 
confidential  information  that  was  then  used  to  bolster  GM’s  case.  Comrich  was  paid 
$1,000  per  hour  for  his  testimony  and  related  preparation.  The  Disciplinary 
Committee  voted  to  suspend  Comrich  for  one  year  and  fine  him  the  amount  he  was 
paid  by  GM  for  his  testimony.  Comrich  has  appealed  the  decision  to  the  system 
arbitrator,  Roger  Kaplan,  and  the  penalties  will  not  be  imposed  until  a  decision  is 
rendered.  A  hearing  was  scheduled  for  April  2005. 

►  The  NHLPA  in  November  2004  decertified  Bryant  McBride  as  a  player  agent  for 

allowing  Minneapolis  Star  Tribune  reporter  Chris  Snow  to  use  his  private  password 
and  office  computer  to  gain  access  to  the  NFILPA’s  web  site.  Score.  McBride 
acknowledged  that  Snow  was  allowed  to  view  confidential  union  information  from 
computers  in  his  office  but  blamed  a  former  employee  with  allowing  him  access. 
McBride  denied  any  personal  involvement  or  knowledge  of  the  incident.  McBride 
was  formerly  the  NHL’s  vice  president  for  business  development. 
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►  At  a  meeting  between  NHLPA  leaders  and  hockey  agents  in  November  2004,  union 

executive  director  Bob  Goodenow  reportedly  informed  the  agents  that  the  union 
would  decertify  any  agent  that  represented  a  replacement  player  should  the  league 
declare  an  impasse,  unilaterally  implement  its  salary  cap  proposal,  and  restart 
operations  with  replacements.  [Note:  The  MLBPA  previously  prohibited  its  certified 
agents  from  representing  replacement  players  during  the  1994-95  strike  (although 
the  owners  there  never  started  replacement  games  despite  making  plans  to  open  the 
1995  season  with  replacements).] 

►  SFX  (Clear  Channel)  basketball  agent  Rob  Pelinka  severed  his  agency  relationship 

with  NBA  player  Carlos  Boozer  after  Boozer  signed  a  six-year,  $68  million  offer 
sheet  with  the  Utah  Jazz  rather  than  a  long-term  deal  with  the  Cleveland  Cavaliers  as 
Pelinka  claims  Boozer  had  promised  to  do  before  the  Cavaliers  released  him  from  a 
one-year  $700,000  contract  option  for  the  2004-05  season.  Boozer  denies  that  there 
was  such  an  agreement.  In  severing  the  relationship,  Pelinka  and  SFX  will  forego 
roughly  $2  million  in  fees  for  the  Utah  deal. 

►  Black  v.  Carter  -  A  federal  district  court  jury  in  South  Carolina  found  in  early 

November  2004  that  Toronto  Raptor’s  star  forward  Vince  Carter  breached  his 
agency  contract  with  William  “Tank”  Black  when  he  terminated  his  relationship 
with  Black  and  Black’s  company.  Professional  Management  Inc.,  in  2000  after 
Black  began  having  serious  legal  troubles  that  eventually  led  to  his  conviction  and 
imprisonment  for  fraud.  The  jury  awarded  Black  $4.7  million  in  damages,  far  less 
than  the  $14  million  Black  had  sought.  On  Carter’s  $18.9  million  counterclaim  for 
Black’s  claimed  negligence  in  handling  several  endorsement  deals  for  Carter, 
particularly  a  failed  shoe  deal  with  Puma,  the  jury  found  that  Black  had  been 
negligent  on  various  occasions  but  that  Carter  had  not  been  financially  harmed  by  it 
and  thus  awarded  Carter  no  damages.  Carter  appealed  this  verdict. 

►  St.  Uouis  Blues  player  Mike  Danton  was  sentenced  on  November  8,  2004  to  7.5  years 

in  prison  by  U.S.  District  Court  Judge  William  Stiehl  after  pleading  guilty  to  a  charge 
of  engineering  a  conspiracy  to  murder  his  agent  and  Canadian  youth  hockey  coach, 
David  Frost.  Danton  had  attempted  to  hire  a  hit  man,  police  dispatcher  Justin  Levi 
Jones,  to  kill  Frost  for  $10,000.  Danton’s  girlfriend,  Katie  Wolfmeyer  (age  19)  was 
acquitted  by  a  jury  in  September  of  charges  that  she  was  a  co-conspirator  when  she 
introduced  him  over  the  phone  to  Jones. 

►  David  Frost,  the  hockey  agent  Mike  Danton  tried  to  have  killed,  was  banned  from 

attending  games  and  any  other  events  of  Canada’s  Central  Junior  A  Hockey  League. 
The  ban  was  imposed  because  Frost  had  entered  an  area  off  limits  to  fans  during  a 
November  2004  game  in  Ottawa  and  threatened  an  official  who  asked  him  to  leave. 
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►  A  group  of  over  25  agents  for  track  &  field  athletes,  headed  by  John  Nubani  of  Sports 

Management  &  Marketing  Inc.  in  Pittsburgh,  met  in  Miami  in  late  November  2004 
and  adopted  by-laws  for  a  new  trade  association  called  the  Association  of  Athletics 
Managers.  Agents  from  Russia,  Germany,  Italy,  the  UK,  France,  and  several  other 
countries  attended  the  Miami  meeting.  The  group  plans  to  adopt  a  code  of  conduct 
for  track  agents  that  would  condemn  agents  interfering  with  the  relationships  of  other 
agents  and  their  clients,  condemn  encouraging  or  condoning  the  use  of  performance 
enhancing  substances,  and  encourage  respecting  and  protecting  the  amateur  status  of 
athletes  at  U.S.  universities. 

►  IMG,  the  huge  agency  firm  founded  by  recently  deceased  Mark  McCormick,  was 

bought  for  $700  million  cash  in  September  2004  by  Ted  Forstmann  and  his  NY-based 
investment  company  Forstmann  Little  &  Co.  There  was  no  financing  involved  as 
Forstmann's  company  had  over  $2  billion  in  cash  reserves  that  have  to  be  spent  by 
June  2006  or  returned  to  the  company's  investors  in  order  to  avoid  a  heavy  tax. 
Forstmann's  bid  was  far  greater  than  the  $600  million  starting  bid  set  by  Rothschild, 
N.A.,  which  handled  the  bidding  for  IMG,  and  was  substantially  larger  than  the  bid 
submitted  by  then-IMG  co-CEOs  Bob  Kain  and  Alastair  Johnston.  Forstmann  is 
reported  to  be  a  long-time  friend  of  McCormick’s  widow,  Betsy  Nagelsen. 

►  The  English  Professional  Footballers  Association  (the  union  for  British  soccer  players) 

in  September  2004  created  an  internal  '‘player  management  agency”  to  offer  agent 
services  to  players  so  that  they  will  not  have  to  rely  on  individual  agents,  many  of 
whom  the  union  regards  as  untrustworthy.  The  PFA  previously  represented  only 
younger  players  during  their  initial  contract  negotiations.  Now,  the  union  intends  to 
provide  a  constant  serv  ice  at  a  reduced  fee.  PFA  Chief  Executive  Gordon  Taylor 
announced  that  the  union  had  hired  1 1  FIFA-licensed  officials  and  had  access  to 
legal,  financial,  and  commercial  services  that  are  more  trustworthy  than  agents.  The 
PFA  will  also  offer  media  training,  post-football  career  advice,  and  lifestyle 
management  courses  to  the  parents  of  young  players.  [Note:  Unions  in  the  U  K.  and 
throughout  Europe  are  not  legally  authorized  as  the  exclusive  bargaining 
representative  of  all  members  of  the  bargaining  unit  as  they  are  in  the  U.S.,  and  thus 
they  do  not  have  the  legal  leverage  to  require  certification  of  agents  or  to  regulate 
them.] 
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►  IMG  announced  in  early-July  2006  that  it  was  divesting  itself  of  its  hockey  player 
representation  division,  and  that  it  would  discontinue  representing  players  in  any  of 
the  team  sports.  The  hockey  decision  came  after  the  NHLPA  notified  IMG  that  its 
hockey  representation  division  had  a  conflict  of  interest  because  St.  Louis  Blues 
owner  Dave  Checketts  is  on  IMG's  board  of  directors.  This  followed  earlier 
announcements  in  2006  by  Tom  Condon,  head  of  IMG’s  football  division,  and  Casey 
Close,  head  of  IMG's  baseball  division,  that  they  were  leaving  IMG.  [Note: 
Subsequently,  Condon  announced  that  he  was  joining  Creative  Artists  Agency  (CAA), 
one  of four  acquisitions  of  major  sports  agency  practices  by  CAA  within  a  three- 
month  period.  The  others  involved  the  practices  of  former  IMG  agent  Ken  Kremer 
and  former  SFX  agents  Ben  Dogra  and  Jim  Steiner.  This  bucked  the  recent  trend  of 
major  agency  companies  like  IMG  and  Assante  divesting  such  practices .] 


